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Introduction

ROCHELLE DAVIS

The first decade of the twenty-first century witnessed both
significant ends and noteworthy beginnings for Palestinians. In this volume,
specialists on Palestinian politics, history, economics, and society examine
the continuities that bind the twentieth to the twenty-first century. The con-
tributors address these junctures with an analytical eye on the effects of co-
lonial rule and on the political and ideological trends following the 1948 and
1967 wars, bringing a close reading of history into crucial and critical schol-
arship on the present. They also consider what the future may hold based on
the evidence provided by ongoing political, social, economic, and legal de-
velopments. The rigorous scholarship in this volume offers a well-grounded
perspective from which to recommend informed solutions to bring a just
and peaceful future to Palestine and Israel.

At the outset of the twenty-first century and as the decade progressed, it
became clear that the political agreements that had underpinned post-Oslo
Accord Palestinian-Israeli relations were no longer being observed. Israeli
policy under prime ministers Ariel Sharon and Benjamin Netanyahu moved
sharply to the right. The launch of the second Intifada (2000) shifted Pales-
tinians’ resistance to Israelis in a way that adopted a new and violent char-
acter. The decade saw an increase in the repressiveness of Israeli occupation
policies, including completion of the major portions of the separation wall,'
continued confiscation of Palestinian land in the West Bank and East Jeru-
salem and the building of settlements,” extrajudicial executions,’ and arrests
of political activists.* These policies solidified the settlement, water, and road
networks that by design also inhibit Palestinians’ access to their farmland,
to enough water to live on, and to unhindered movement.” The decade also
witnessed the rise and then the sharp decrease of Palestinian suicide bomb-
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ings,® as well as the widespread use of nonviolent resistance to land confis-
cations.” At the same time, the Palestinian Authority (PA) in the West Bank
and Hamas in Gaza infringed on residents’ freedoms of expression and as-
sembly, targeting civil society organizations in general and human rights
organizations in particular.® This internal repression, coupled with the will-
ingness of the PA to continue to appear at the negotiating table when called
by the United States and Israel, has diminished its legitimacy in the eyes of
many Palestinians.

The first decade of the twenty-first century also witnessed the beginning
of new internal divisions among Palestinian political groups. Following the
death in 2004 of Palestinian Authority president Yasser Arafat, the longtime
head of the Palestine Liberation Organization (PLO) and the Fatah move-
ment, new political forces mobilized to take over the leadership role. The Is-
lamic Resistance Movement (Hamas) agreed to participate in the national
legislative elections that took place in 2006. Its entry into the political main-
stream signaled its acceptance at that time of the political framework in
which the Palestinian Authority and the Palestinian Legislative Council ex-
isted and was seen as a move toward widespread democratic representation.
Israel and the international community responded by penalizing the Pales-
tinians for voting for Hamas, creating new cleavages and more opportuni-
ties for internal repression.” Accompanying these political shifts, Palestinian
society has witnessed a rise of religious groups and local civil society organi-
zations, and these ties are increasingly important as bases for social identifi-
cation, reflecting a weakening of the major political parties in the PLO and
their associated organizations such as women’s and student groups and la-
bor committees.

After 2001, the international community called for or set up no fewer
than eight negotiation processes between Palestinians and Israelis, none of
which produced tangible changes. While peace, stability, and democratic
rule have long been the desired outcomes of these negotiations and elec-
tions, it seems evident that for Palestinians they have instead resulted in in-
creased instability, internal political conflict, and continued Israeli occupa-
tion of the West Bank. While Israel unilaterally withdrew troops and settlers
from the Gaza Strip in 2005, it remained in control of all borders, trade, and
sea access, with the exception of the Gaza border with Egypt. Both the 2002
Israeli re-invasion of the West Bank!'® and the 2008-2009 and October 2012
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Israeli assaults on Gaza continue to define the way that Palestinians see and
feel the power of the Israeli state over their lives. These experiences make
them wary of another decade of negotiations and what it might lead to, while
at the same time Palestinian political leaders fail to work together or form
common goals. Palestinians enter the second decade of the twenty-first cen-
tury, it seems, with different leaders and different social movements, but
many of the same challenges, concerns, and desires. This volume addresses
this era through the lens of these transitions and examines deeply some of
the major issues that concern land, economics, elections, political leader-
ship, legal paradigms, and possibilities for the future.

Currents from the Twentieth Century

For Palestinians, one of the continuities that circumscribe and define their
relationship to Palestine is the origin of the Israeli state as a colonial project.
The volume opens with a chapter by historian Gabriel Piterberg, who decon-
structs the hegemonic narrative that emerged through the Zionist coloni-
zation of Palestine. Piterberg points out that this narrative, which includes
the privileging of the consciousness of the settlers at the expense of the Pal-
estinian Arabs, became deeply ingrained in the thoughts of prominent Zi-
onists before the founding of Israel in 1948. He further argues that “the crea-
tion of a nation-state out of a settler society is not just a foundational event
but a continuing process.”

Also referencing colonial control, economist Leila Farsakh studies the
economies in the West Bank and Gaza, specifically Palestinian development,
by examining the economic record of the Oslo years (1993-2000). She notes
that during this period the Palestinian economy experienced pauperization
rather than development, building her argument from detailed data and
using the theoretical work of economist Yusuf Sayigh.

In continuing the historical current, Tamim al-Barghouti describes a pat-
tern of war, peace, or appeasement, and then civil war or dissent, in the
ranks of the Palestinian national movement over a period of more than
fifty years. He argues that factions that compete to represent the Palestinian
people have a history of initially struggling against the occupying power but
then making concessions to it to gain its recognition. The result is that the
national movement continually shifts from a position of strength with those
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it represents (war) to one of lost legitimacy (peace or appeasement, then
civil war or dissent).

Taken together, these three chapters provide a means of understanding
how policies enacted during the colonial period and into the 1950s and 1960s
form the structures of action and thought as well as the paradigms through
which political positions, legal arguments, and economic development and
decision-making are framed and engaged with by Israelis and Palestinians,
among many others, in the present.

Continuities into the Twenty-First Century

The first decade of the twenty-first century witnessed political events that
signaled a weakening of Palestinian leadership in the PLO and the rise of
Hamas. The ensuing political conflicts between Fatah and Hamas diverted
Palestinian political energies and created internally divisive stands and at-
tacks. External actors exacerbated the split; even after Hamas agreed to par-
ticipate in legislative elections in the West Bank and Gaza in 2006 (and won
the majority of the seats), Israel and the Quartet (the United Nations, the
United States, the European Union, and Russia) continued to label it a ter-
rorist organization and refused to engage it as a political player unless it
met certain requirements, including the acceptance of previous agreements.
One result was that all aid money from these countries to the PA was sus-
pended, and the economy of the West Bank and Gaza nosedived as the PA
found it difficult to pay salaries, among other economic issues. These coun-
tries’ stance vis-a-vis Hamas continues to this day. Many found hope in the
Saudi initiative to bring Fatah and Hamas together in 2007, and the Pales-
tinian Legislative Authority formed a unity government that included all of
those elected—including those officials whom Israel had arrested and put
in administrative detention.!! In June of that year, however, fighting broke
out between Fatah and Hamas, resulting in an unprecedented political/
administrative division: Fatah officials took over governing the West Bank
and Hamas officials took responsibility for the Gaza Strip. This allowed the
West Bank under Fatah leadership to return to the international fold and
accept international aid money from the United States and others that had
suspended it when Hamas was in the government. At the same time, Is-
rael tightened its blockade of Gaza and coerced the Egyptian government
to do the same. The overthrow of the Mubarak regime in Egypt in 2011 has
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changed the Egyptian-Gaza relationship, but living conditions in Gaza re-
main difficult and Gazans’ lives are circumscribed by borders that they and
the goods they produce and need are rarely allowed to cross, except ille-
gally through underground cross-border tunnels. One consequence is the
creation of a thriving black market in Egypt’s Sinai to take goods into Gaza,
which is possible because of the absence of Egyptian authorities. This cre-
ates a compromised security situation for all living there due to the subse-
quent rise in the trafficking of arms, gasoline, and humans.

On the Palestinian political front, in April 2011 Hamas and Fatah agreed
to form an interim government, but as of the beginning of 2013, no progress
had taken place. Legislative elections that were scheduled for May 2012 did
not occur,' and the continued internal divisions and strife along with the
international blockade of Gaza and the unwillingness of the international
community to engage with Hamas have left Palestinians with many ques-
tions about national unity and international sanctioning. And while the
Arab uprisings that began in early 2011 have fostered the hope that posi-
tive changes are ahead for everyone living in the Middle East, they have
also served to emphasize to Palestinians their own statelessness and lack of
freedoms.

In this section, chapters by scholars As’ad Ghanem, Sara Roy, and Susan
Musarrat Akram examine political cycles, election results, paradigm shifts,
and legal developments in the ways that the Palestinian-Israeli conflict is
conceptualized. Together they paint a picture of national and international
politics in the region in this period. As’ad Ghanem writes of the 2006 Pales-
tinian legislative elections in which a more disciplined Hamas defeated Fa-
tah, which was seen as corrupt and submissive to the United States and Is-
rael. The splitting of the national movement into the Gaza Strip (Hamas)
and the West Bank (Fatah), according to Ghanem, “has prevented and will
continue to prevent a Palestinian consensus that would permit progress in
the political process” Ghanem’s chapter illustrates in detail the cycle pro-
posed in al-Barghouti’s chapter, as Fatah, the party of Yasir Arafat and for
decades the most popular of Palestinian political parties, lost some measure
of popularity and legitimacy. Ghanem shows that Fatah failed to understand
how to both mobilize and rein in Fatah members in the face of growing sup-
port for Hamas.

Sara Roy, a scholar and expert on Gaza, writes in her chapter about the
direness of the political situation by outlining recent paradigm shifts, such
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as the acceptance—even erasure—of the idea of occupation. She describes
the situation such that “the occupation has been transformed from a po-
litical and legal issue with international legitimacy into a simple dispute
over borders. In this regard, Israel has successfully recast its relationship
with Gaza from one of occupation to one of two actors at war, a recasting
the international community has also come to accept” Roy argues that this
recasting must end, along with the occupation and suffering of the Pales-
tinians, particularly those in the sealed-off Gaza Strip. As is well documented,
the blockade of Gaza has produced a humanitarian crisis for its residents,
and Amnesty International has classified these acts as collective punish-
ment."”? Roy’s argument is well illustrated by the events of December 2008
and January 2009, when Israel launched an offensive against the Gaza Strip
and the Hamas government. The twenty-three-day attack resulted in the
massive destruction of buildings, roads, institutions, and other infrastruc-
ture, as well as the death of 1,380 Palestinians, most of them civilians, and 13
Israeli soldiers. Despite the one-sided attack, popular parlance described it
as a “war”” In the aftermath, UNICEF estimated that more than 70 percent
of Gazans were living in poverty in the summer of 2009, “with an income
of less than $250 a month for a family of up to nine”'* Four years later, the
situation is still dire, dominated by the continued economic blockade, and
thus poverty and political and economic disenfranchisement continues to
be the status quo.

Legal scholar Susan Musarrat Akram echoes Sara Roy’s analysis of the
paradigm shifts in international discourse about the status of the West Bank
and the Gaza Strip. Akram discusses the exclusionary paradigms that have
been adopted about Palestinian refugees. In her chapter, she reviews how
despite the many international peace agreements—such as in Rwanda and
Bosnia-Herzegovina—that have required the implementation of refugee
rights, those rights are continually excised from or deliberately made am-
biguous within the framework of Palestinian-Israeli negotiations. Thus, Pal-
estinians living in the diaspora—in Jordan, Syria, Lebanon, Egypt, and be-
yond—have been almost entirely excluded from any discussions about the
future of Palestine and Palestinians, while, with the exception of those living
in Jordan, they continue to live without passports or the rights of citizens.

The second part of this section addresses the shifting identifications of
Palestinians in the twenty-first century as they conceive of themselves as a
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national community and as belonging in various types of groups, be they re-
ligious, secular, or political, broken down along class and gender lines. Two
authors, Islah Jad and Loren D. Lybarger, elaborate on how Palestinians,
both as individuals and in groups, identify with secular and religious group-
ings in complex ways. In her chapter on Palestinian women’s movements,
Jad argues that nationalist and Islamist political platforms share common
ground vis-a-vis their gender ideologies, with both using Islam as a means
of gaining support. These ideologies, Jad argues, are not based on religious
texts, but are fashioned as a “modern” means of political mobilization. Com-
plementing this work, Lybarger’s analysis builds on ethnographic fieldwork
he conducted among three groups: a politically divided family in a Gaza
refugee camp; an Orthodox Christian youth group in Bethlehem; and mem-
bers of a small mosque in a Bethlehem-area refugee camp. He found that
these actors possess multiple affiliations, rather than a solely secular/nationalist
or Islamist identity. As such, “various and conflicting interpretations of na-
tion and religion . . . emerge” Ultimately Lybarger argues that neither reli-
gious nor secular identities (nor a combination of the two) can offer any real
hope of ending the crisis. He asks, “Could exile be a permanent condition?
Could it be tolerated?”

Lybarger and Jad thus examine in complementary ways the overlaps be-
tween contemporary Palestinian nationalism and Islamism. Combined with
the chapters on the shifting political landscape among Palestinians, this sec-
tion touches on social issues and identification practices that enrich the in-
terpretations and understandings of Palestinian issues in the twenty-first
century.

Trajectories for a Future

The years following this first decade of the twenty-first century have proved
to be much the same as those that preceded it, continuing the status quo of
military occupation, resistance, and international support and aid. On the
international front, the Palestinian Authority launched a campaign for in-
creased international recognition, preceded by its declaring itself the Pales-
tinian National Authority in contrast to the designation of Palestinian Au-
thority as outlined in the Oslo Accords. It failed to achieve a hearing in the
Security Council to become a full member state at the UN in 2011, and then
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shifted its case to the General Assembly, which voted overwhelmingly to
grant it the status of non-member observer state in November 2012. The
PLO had held permanent observer status since 1974, and this shift in the
body representing the Palestinians at the UN—from the PLO to the PA—as
well as the upgrade in status indicate that the PA has taken on the mantle for
all Palestinians and not just those in the West Bank, who elected them. This
unilateral act angered many Palestinians and continued the Oslo Accord-
era political processes that exclude the millions of Palestinian refugees in the
diaspora from any form of representation in the international arena.

Those supporting the PAs move, however, argue that acquiring non-
member observer state status allows for the possibility of the PA’s joining
the International Criminal Court (ICC) as well as other UN agencies. Israel
and the United States, both of which strongly opposed this move and ral-
lied other states to vote against it, fear the international legitimacy garnered
by such status as well as the potential international instruments of law to
which the Palestinians could have access regarding human rights and crimes
against humanity. Applying to become a member of the ICC is something
that the PA has yet to pursue.’”

U.S. president Barack Obama has continued to talk about the need for
a two-state solution to the conflict while nothing is done to achieve it. De-
spite repeated declarations to the contrary, the United States has continued
to allow illegal Israeli settlement-building in the West Bank to continue un-
abated, and the slightest criticisms by U.S. administration officials that the
settlements are not helpful for peace efforts have been met with denuncia-
tions by a large chorus of Israel supporters in Congress. The U.S. adminis-
trations of George H. W. Bush and Bill Clinton more than twenty years ago
had more teeth and more willingness to bring the two sides together.

Obama’s visit to Israel in March 2013, the first of his presidency, may
signal his interest in addressing the issue and working toward a two-state
solution. Regardless of what the political outcomes of the visit are, there is
consensus among scholars that new visions for the future for Palestinians
and Israelis must be considered. To that end, the final section of this book
addresses possibilities for the future vis-a-vis U.S. policy and regarding a
shared state. Political scientist Michael C. Hudson examines U.S. policy to-
ward Palestine under the Obama administration and the possibility that an
American administration cognizant of the new realities of the Palestinian-
Israeli conflict could contemplate a change of course. Lawyer Noura Erakat
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supplies a kind of response to the chapters by Akram and Hudson by for-
mulating a strategy by which activists can frame international law within a
domestic context to appeal to the U.S. government, thus using a known and
well-established framework to promote justice for the Occupied Territories.
She proposes that activists emphasize civil and political rights as enshrined
in the Constitution; frame grievances in the form of violations of U.S. do-
mestic law, such as the Foreign Assistance Act, which prohibits assistance
to any government that consistently violates internationally recognized hu-
man rights (as Israel did in the Gaza offensive of 2008-2009); and stress the
United States’ long-standing policy of condemning Israeli settlement ex-
pansion.

Using the recent history of Ireland as a model, Ali Abunimah’s chapter
details former U.S. special envoy for Middle East peace George Mitchell’s
successful 1998 negotiations between unionists and republicans in Northern
Ireland as an example of how to create a single, just state. “The experience
in Northern Ireland indicates that unequal power relationships produced by
settler colonialism and ratified by partition are durable and are likely to gen-
erate resistance as long as they exist,” he writes. “Ending a conflict requires
a sustained and deliberate effort to dismantle existing relationships and re-
place them with ones that are more equal and just—in other words, effective
decolonization” Saree Makdisi’s chapter echoes Abunimah’s vision. He ad-
vocates for a single state in which all citizens enjoy equal rights, regardless
of their religious preference. He argues that the current Palestinian-Israeli
system (separation based on religion) has no place in the twenty-first cen-
tury and guarantees endless conflict. In his view, its opposite—“secular and
democratic cooperation between people”—offers a real chance for peace.

Notes

1. This wall separates the towns and cities in the West Bank from Israel. It does
not, however, follow the 1967 border between the West Bank and Israel, but rather
cuts into the West Bank and separates villages from their farmland and divides
contiguous populations. It has been condemned by the International Court of Jus-
tice in a nonbinding advisory opinion delivered on 9 July 2004.

2. B'Tselem, “By Hook and by Crook: Israeli Settlement Policy in the West
Bank;” July 2010; Office for the Coordination of Humanitarian Affairs, “The Hu-
manitarian Impact on Palestinians of Israeli Settlements and Other Infrastructure
in the West Bank,” July 2007.
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3. War, Peace, Civil War
A Pattern?

TAMIM AL-BARGHOUTI

Since 1974, there has been a pattern of war, peace or ap-
peasement, and then civil war or dissent in the ranks of the Palestinian na-
tional movement. After the wars of 1971 in Jordan and 1973 between the
Arabs and Israel, the PLO adopted the Step-by-Step Program, which opened
the door for a two-state solution. This was followed by the establishment
of the Rejection Front within the PLO.! After the 1982 Israeli invasion of
Lebanon, the Fatah leadership of the PLO accepted the Saudi-sponsored
Arab Peace Initiative, which was followed by the first Palestinian civil war in
Tripoli, Lebanon. After the 1987 Intifada and the 1990-1991 regional war in
which the PLO sided with Iraq, the Palestinian leadership openly accepted
the two-state solution. This was followed by the creation and the consolida-
tion of the Islamic Resistance Movement—Hamas—as an alternative mani-
festation of the Palestinian struggle against Israel. The Israeli reoccupation
of the West Bank in 2002 was followed by the election of a moderate Pal-
estinian leadership, one that was openly endorsed by both Israel and the
United States. This move toward appeasing Israel triggered a chain of events
that included a Hamas electoral victory in 2006 and a short military con-
frontation with Fatah forces in Gaza that left Hamas in control of the Strip.

This pattern is a result of the structural contradictions in the Palestinian
national movement; though the movement is antisystemic, it is born out of
and dependent on the very system it seeks to change. The Palestinian na-
tional movement is in constant need of international recognition and do-
mestic legitimacy, and recognition and legitimacy are at once interdepen-
dent and mutually exclusive. To gain recognition, the Palestinian movement
must have some support among the Palestinians, but it also must accept
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some aspects of the system it was created to fight; this causes it to lose its le-
gitimacy and, consequently, its recognition. Every move toward a deal with
the colonizer causes the national movement to lose legitimacy, and every
loss of legitimacy prevents the national movement from living up to its com-
mitments under any deal with the colonizer, hence rendering such a deal
worthless. This contradiction between legitimacy and recognition, and the
Palestinian national movement’s desperate need for both, might allow it to
reach a peace settlement—but it makes such a settlement unlikely to last.

This situation is not unique to Palestine, but rather is characteristic of
the colonially created states in the Middle East and the Arab national lib-
eration movements therein. As such, the failure of the peace process is part
of the larger failure of the colonially created state system in the region as a
whole. Nonstate actors performing the functions of the state—sometimes
even more efliciently than the state—present themselves as the heir appar-
ent to that system.?

The Pattern: War, Peace, Civil War

In 2005 Helga Baumgarten published a comparative study discussing the
rise and fall of three incarnations of the Palestinian national movement.’ The
first was the Movement of Arab Nationalists (MAN);* the second, the Fatah-
led Palestine Liberation Organization (PLO); and the third, the Islamic Re-
sistance Movement (Hamas). The first two dominated the Palestinian politi-
cal arena successively for almost twenty years before each started to lose its
legitimacy among Palestinians and eventually its recognition by the inter-
national community as the main representative of the Palestinian people.
Baumgarten argues that Hamas is on the same route as its two predecessors.

The move from Arab nationalism, the main doctrine of MAN, to Pales-
tinian nationalism, to Islamism, according to Baumgarten, results from the
military and political failures of the first two ideologies in achieving their
declared goal of liberating Palestine. It remains to be seen what the fate of the
third movement will be. Baumgarten argues that all three movements began
with the uncompromising demand for the liberation of all of Palestine from
the Mediterranean Sea to the River Jordan, and eventually they had to ac-
cept the existence of the state of Israel and modify their goal to be the estab-
lishment of a Palestinian entity in the West Bank and Gaza. This pattern pre-
dicts that Hamas will eventually come to terms with Israel’s existence as well.
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According to Baumgarten, the Palestinian national movement seems to
be stuck in a vicious circle of denial: when the national leadership recog-
nizes the impossibility of achieving the liberation of all of historical Pales-
tine, it is replaced by another leadership that insists the task is achievable,
only to come to terms with the same harsh reality and lose its legitimacy to
the subsequent generation of more radical leaders. One gets the impression
that a significant portion of the Palestinian public cannot be convinced that
“Israel is here to stay,” and it is that portion of the Palestinian public that al-
lows the more radical version of Palestinian nationalism to succeed the less
radical versions.

While Baumgarten’s work provides very useful insight into the existence
of a pattern in recent Palestinian history, in this essay I take issue with as-
sumptions about the cyclical nature of this pattern. In fact, one can argue
that there is a linear aspect to it. At first glance it might be difficult to ascer-
tain a move toward either radicalization or moderation in the succession
of the three incarnations of Palestinian nationalism. MAN did not recog-
nize Israel’s right to exist, nor did it formally embrace the two-state solu-
tion. Fatah, on the other hand, accepted, de facto, the two-state solution
quite early in its history, in 1974, only five years after it had come to lead the
PLO. Hamas’s acceptance of a truce with Israel if the latter withdraws from
lands occupied in 1967 can hardly count as acceptance of Israel’s existence.
The line seems to break: a radical form of Palestinian Arab nationalism in
the 1950s is followed by a relatively moderate Palestinian nationalism in the
1970s and 1980s, which is then followed by a radical Islamic movement.

A closer look, however, presents us with a different picture. The three
movements consistently move away from the colonially created state system.
MAN was completely dependent on the mobilization of colonially created
Arab states for the liberation of Palestine. The PLO was a semistate actor
that agreed to the establishment of a semistate entity inside and outside Pal-
estine. Hamas, on the other hand, began as a nonstate actor with no imme-
diate ambition to establish a Palestinian state in the Occupied Territories.
It follows that the need for outside recognition has decreased as the Pal-
estinian movements have become increasingly radical with regard to the
means by which to liberate Palestine.

This discussion will focus mainly on the PLO and Hamas, their emer-
gence, their moves toward peace or appeasement with Israel, and the im-
plications of those moves vis-a-vis the cohesion of the Palestinian national
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movement. MAN empbhasized that the liberation of Palestine should take
place through the coordinated efforts of Arab armies, or through the estab-
lishment of a united Arab state that would then move to liberate Palestine.
MAN even hesitated to support attacks conducted by Palestinian guerrillas
against Israel in the late 1950s, stating that the real fight should be left to the
Arab armies—mainly to the rising might of Nasserite Egypt and the United
Arab Republic (UAR).> When such attacks gained popularity, they were ex-
cused by MAN as a prelude to the involvement of Arab armies in what it
hoped was a forthcoming War of Liberation.®

In the early 1960s, with the failure of the union between Egypt and Syria,
the involvement of Egypt in the civil war in Yemen, where it was fighting a
proxy war against Saudi Arabia, and as Egypt became more dependent on
its Soviet allies, it became clear to Palestinians that Egypt might not be up to
the task of an all-out war against Israel. This was also clear because neither
the Soviet Union nor the United States seemed enthusiastic about an Arab
nationalist union led by Egypt. The Soviet Union opposed the union with
Syria, making it clear that it would only support Arab nationalism inasmuch
as it blocked American influence in the region. Similarly, the United States,
during a short period of improved relations with Nasser in his confronta-
tion with Abdul Karim Qasim’s communist regime in Iraq, made it clear that
it would only support Arab nationalists inasmuch as they stopped commu-
nist influence in the region. Neither of the two superpowers, who recog-
nized Israel, wanted the Jewish State to suffer a crippling defeat that might
jeopardize its very existence and pave the way for an all-powerful Egypt in
the region.

Essentially, the state system established in the interwar period by Britain
and France and consolidated by the United States and the USSR after World
War II did not allow for MAN’s objective of liberating Palestine and unit-
ing the Arabs. Nonetheless, MAN’s strategy was to depend on that very
system—on states like Egypt and Syria—to change it. As a result, the move-
ment’s position was weakened and had to give way to the more radical gue-
rilla groups who argued for a Palestinian nationalist movement that would
directly assault Israel without waiting for an all-out, state-led Arab war.

In 1964, the Arab League established the PLO under Nasser’s auspices
with the declared goal of liberating Palestine. The Palestinian National Cov-
enant, the PLO’s constitution, explains that “this Organization is respon-
sible for the movement of the Palestinian people in its struggle for the lib-
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eration of its homeland, in all arenas whether liberational, organizational,
political, financial and all that the Palestinian cause needs on the Arab and
international fronts”” By creating the PLO under the patronage of Egypt
and the rest of the Arab state system, the responsibility for the liberation of
Palestine fell from state actors to a nonstate actor. This was due to the reali-
zation on the part of the Arab states that they could not achieve their two
main goals—the liberation of Palestine and the achievement of Arab unity.
This inability was not only the product of the uneven balance of power be-
tween the Arab states and the United States and the USSR., but also the fact
that both the political systems of the Arab states and Israel were born from
the same womb. The international law that guaranteed the existence and in-
dependence of Arab states was the same law that guaranteed the existence
and independence of Israel. If an Arab government were to liberate Pales-
tine, it would gain tremendous legitimacy and support from its population,
but it would lose all recognition internationally. In the eyes of international
law, the UN Security Council, and, most importantly, the two superpowers
at the time, it would be an occupier of Israeli lands and an aggressor. Dele-
gating the task to a nonstate actor relieved the Arab states from such diffi-
culties, but it also meant that true change would not occur. While the inter-
national system had room for national liberation movements and guerrilla
warfare that fought proxy wars in regions where superpower competition
was high, these movements were not powerful enough to change the colo-
nial entities upon which the existence of the international system depended.
That system—vital to both superpowers since the end of World War II—
was thus kept intact. Furthermore, delegating the task of liberating Pales-
tine to the PLO did not make the PLO immune to the weaknesses of the state
system. After all, the PLO was born out of that system, and its very existence
depended on the recognition of the Arab states that created it.

The 1967 war made Arab states even keener to assign the PLO the task
of war against Israel. The victory at the Battle of Karameh in March 1968, to
which both Fatah forces and the Jordanian army contributed, was mainly at-
tributed to the former.® The symbolism of a small Palestinian guerilla force
able to halt the advance of the Israeli army into Arab territories, immedi-
ately following the sweeping defeat of the combined forces of Egypt, Jordan,
and Syria, was vital in building Fatah’s reputation as the alternative means
by which Palestine’s liberation was to be achieved. Being more radical than
most Arab regimes and having the will to engage Israel militarily with no re-
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gard for the conventional military balances of power were two pillars of Fa-
tah’s appeal as a national liberation movement. Yet these two pillars by which
Fatah and the PLO gained legitimacy jeopardized the states that hosted the
PLO. The more the PLO engaged Israel from, say, southern Lebanon, the
more Lebanon came under the threat of Israeli attack. The more powerful
the PLO became in Jordan, the more danger it posed to the Jordanian mon-
archy. Instead of jeopardizing their existence as states at war with Israel—as
states fighting against the post—-World War II system that maintained their
existence—they were now in jeopardy as states hosting an organization fight-
ing that system. The PLO fought the state system, thus breaching the sover-
eignty of host countries as it used their territory to wage war against Israel,
and it also struggled to keep these countries’ recognition and support.

In 1969, the PLO formulated its secular democratic state agenda, which
sought the establishment of a secular democratic state in Palestine where
Muslims, Christians, and Jews enjoyed equal rights. This made the PLO’s ul-
timate goal look more like a regime change within one country than a dras-
tic change in the entire map of the region. It also meant a departure from the
previous Arab nationalist agendas that involved uniting Palestine with the
rest of the Arab world.

This move toward compromise was coupled with a move to regulate the
PLO’s military presence in Lebanon, confining it to the southern parts of
the country. Egypt sponsored the PLO’s agreement with Lebanon. The fol-
lowing year, tensions in Jordan resulted in civil war. Again, Egypt came to
the PLO’s rescue, summoning both Yasser Arafat and King Hussein of Jor-
dan to an Arab League Summit in Cairo, where an agreement similar to
the one reached with Lebanon the previous year was signed. Palestinian
fighters were to be confined to the areas of Jerash and Ajlun in the north,
and they were to respect Jordanian sovereignty. It is worth noting that the
burst of hostilities in Jordan was partly triggered by a disagreement between
Nasser and the PLO, as the former had accepted an American peace initia-
tive whereby Israel was to withdraw from the lands it occupied in the 1967
war in return for Arab recognition of the right of all states in the region (in-
cluding Israel) to live in peace within secure borders. This was incongruent
with the PLO’ 1969 program, and several factions voiced their opposition
to the Egyptian acceptance of the American plan. The war in Jordan shortly
followed, making this a prelude to the pattern described above: a move to-
ward peace with Israel, followed by civil war on the Arab front. However, at
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this early stage the split occurred within the Palestinian-Egyptian-Jordanian
entente/alliance, rather than within the ranks of the Palestinian liberation

movement proper.

The 1973 War, the Step-by-Step Program, and the
Rejection Front

After the 1973 war, during which Egypt and Syria had regained some of their
territories in Sinai and the Golan, the political atmosphere changed in the
region. An international peace conference was to take place and the ques-
tion of representing the Palestinians came to the forefront. It was clear from
the results of the war that negotiations would only take place regarding the
land Israel had occupied in 1967, and that the Palestinian program of 1969
was incompatible with regional and international agendas. Continuing with
that program would have caused international recognition to go to Jordan
instead of the PLO. In 1967, the land in question was officially Jordanian, and
was recognized as such by the international community. When the Security
Council, in its famous Resolution 242 of November 1967, emphasized the in-
admissibility of the acquisition of land by force, it was referring to the lands
owned by recognized member states, not lands claimed by national libera-
tion movements with little or no international recognition. Henry Kissinger,
American secretary of state at the time, wrote,

I predict that if the Israelis don't make some sort of arrangement with
Hussein on the West Bank in six months Arafat will become internation-
ally recognized and the world will be in chaos. . . . If I were an advisor to
the Israeli Government, I would tell the Prime Minister: “For God’s sake

do something with Hussein while he is still one of the players.”

Under the threat of being replaced by Jordan, the PLO had to change its
strategy. The regional and, therefore, the international recognition of the
PLO as a representative of the Palestinian people, on which the very exis-
tence of the PLO depended, was now in question. To keep that recognition,
the PLO had to move a few steps closer toward recognizing Israel. In July/
August 1974, the Palestinian National Council approved the Ten Points Pro-
gram, otherwise known as the Step-by-Step Program. This program, which
specified the PLO’s future liberation strategy, argued obliquely for the estab-
lishment of a Palestinian national authority in any part of Palestine that got
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liberated.!® This was made to look like a step toward the liberation of the rest
of Palestine. Article 2 of the resolution read,

The PLO will struggle by every means, the foremost of which is armed
struggle, to liberate the Palestinian land and to establish the people’s national,
independent and fighting sovereignty on every part of Palestinian land to
be liberated. This requires the creation of further changes in the balance

of power in the favor of our people and their struggle. (emphasis added)"

Yet, in the context of the peace settlements anticipated after the 1973 war,
the establishment of a Palestinian national authority in any part of liberated
Palestine seemed to only be possible with Israel’s consent. The price of such
consent would be the recognition by Palestinians of Israel’s right to exist in
a large part of historic Palestine. The first step on the road to the liberation
of Palestine would therefore be the last.

The change in tactics was in fact a change in strategy. Nonetheless, it was
necessary for the PLO to keep the recognition of the regional and inter-
national state system on which its very existence depended. Just after the
Palestinian National Council passed the Step-by-Step Program, the Arab
League recognized the PLO as the sole legitimate representative of the Pales-
tinian people. Before the end 0f 1974, the PLO was given a seat as an observer
at the UN General Assembly, and Yasser Arafat addressed the organization
in November of that year. In his famous speech about the olive branch and
the rebel’s gun, Arafat pointed to the double nature of the PLO, but also to its
fatal contradiction. The gun was the source of the PLO’s legitimacy among
the Palestinians and the olive branch was the source of international recog-
nition; together, however, the branch and the gun would eventually cause
the PLO to lose both.

Immediately following the acceptance of the Step-by-Step Program in
1974, and specifically because of its implicit concession toward the recogni-
tion of Israel, a Rejection Front formed. This Front, consisting of a coalition
of Palestinian factions that did not accept the new PLO strategy, was led by
the second-largest faction of the PLO, the Popular Front for the Liberation
of Palestine (PFLP). This constituted the first political split in the ranks of
the PLO, yet it did not result in an all-out interfactional war. The move to-
ward the recognition of Israel was, after all, implicit, and the authors of the
Step-by-Step Program still insisted that the Palestinian national authority
established in any part of Palestine would be a fighting authority whose
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main goal was to liberate the rest of Palestine. Moreover, the position of
Palestinian refugees in Lebanon and the PLO forces centered there was be-
coming increasingly difficult, as the Lebanese civil war which began in 1975
was to reveal. Due to these factors, the disagreement over the Step-by-Step
Program did not erupt into armed confrontations among Palestinians.

The 1982 Invasion of Lebanon, the Arab Peace Proposal,
and the Palestinian Civil War in Tripoli

In 1981, the war between Iraq and Iran began. The Syrian-Iranian axis against
the Iraqi-Saudi axis emerged, with serious implications for the Palestinians
in Lebanon. Tensions between pro-Syrian and anti-Syrian factions of the
PLO erupted. Saudi Arabia proposed its first pan-Arab peace initiative,
whereby Israel was to withdraw from the lands it occupied in 1967 in return
for Security Council guarantees for all states in the region to live in peace.
The PLO, still entangled in the Lebanese civil war, needed to keep its military
forces united and could not risk accepting that proposal—the same reason
that prevented it from accepting Egypt’s invitation to join the peace talks
with Israel in the previous decade. The rest of the Arab world, including the
Iraqi wing of the anti-Syrian alliance, did not want to look soft on Israel, as
two years prior, Egypt’s membership in the Arab League was suspended af-
ter it signed a peace treaty with the “Zionist enemy.”

A year later, the tables had turned. After the Israeli invasion of Lebanon
and the expulsion of PLO forces from Beirut in the summer of 1982, the
same proposal was presented at the Arab summit in Morocco and was ac-
cepted. The PLO had moved decisively toward the Iragi-Saudi axis. It was
now totally dependent on Arab financial and diplomatic support for its exis-
tence, as it no longer had bases bordering Israel and had no significant mili-
tary leverage. The PLO accepted the Saudi proposal with the hope that Arab
recognition would lead to American recognition, which would eventually
lead to Israeli recognition and the establishment of some form of Palestinian
authority in the Occupied Territories.

Asargued above, the pursuit of recognition led to the partial loss of legiti-
macy, as a number of Palestinian factions in Lebanon shifted their alliances
to Syria and refused to accept the Saudi peace initiative. They claimed to be
the true representatives of the Palestinian people, and an inter-Palestinian
civil war ensued in Tripoli. Palestinian camps loyal to Yasser Arafat were
brutally bombarded by Palestinian factions allied with Syria, as well as by
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Lebanese civil war factions, especially the pro-Syrian Amal movement. As
the PLO joined the Iraqi-Saudi axis, which by the end of the 1980s included
Egypt and Jordan, it moved slowly toward the United States and the recog-
nition of Israel. The split caused after the 1982 Arab summit continues to
this day.

The Intifada, the Peace Process, and Hamas

In December 1987, Palestinians began what was to become the first Intifada,
which provided the PLO with both opportunities and risks. On the positive
side, the Intifada demonstrated to the world that the PLO was influential in
the areas that mattered most: the Palestinian Occupied Territories. On the
other hand, the PLO had to make sure that Israel would not find alterna-
tive representatives for the rebellious population of the Occupied Territories
with whom to negotiate. The threat of the emergence of Palestinian organi-
zations influential in the West Bank and Gaza that were not PLO factions
was real, as was the classic threat of the Israelis negotiating with the Jorda-
nians, from whom they had wrested the West Bank in the first place. Reluc-
tant to engage in a fight with a clearly radicalized Palestinian population,
Jordan severed all legal and administrative connections with the West Bank.

Almost at the same time, the PLO declared the independence of the state
of Palestine. In the declaration of independence, carefully phrased, the PLO
referenced UN Resolutions 242 and 338. Hence, the de facto recognition of
Israel was incorporated into the very declaration of the Palestinian state’s in-
dependence.' As such, the recognition of the state that Palestine was sup-
posed to replace was the condition for the existence of Palestine herself.
And, while the map of mandatory Palestine was defined by Britain’s mili-
tary campaign in 1917, the map of the Palestinian state declared in 1988 was
defined by the Israeli campaigns of 1948 and 1967. The recognition of the co-
lonial definition of the colonized self was the condition for that self’s inde-
pendence. As in other Arab countries, independence involved the internali-
zation of colonialism.

The pattern was again repeated as the first Intifada developed. The Is-
lamic Resistance Movement (Hamas) entered Palestinian politics. Hamas
morphed out of the Gaza branch of the Egyptian Muslim Brotherhood, and
was not part of the PLO. It did not accept the idea of creating a secular state
in Palestine, nor did it accept the idea of creating a Palestinian state only
in the West Bank and Gaza Strip. Hamas’s position stood in contrast to the
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PLO’s inclination toward recognizing Israel and reaching a peaceful settle-
ment on the basis of UN Resolutions 242 and 338.

The split in Palestinian politics, though nonviolent during most of the
first Intifada, was the most serious since the civil war of 1983 in Tripoli men-
tioned above. For the first time since its establishment, the PLO faced a well-
organized competitor for the representation of the Palestinian people from
within Palestine. Hamas’s very existence challenged the PLO’s claim to be
the sole legitimate representative of the Palestinian people, as established
in the 1974 summit. It should be emphasized that the very same concession
that caused the PLO to gain that recognition from the Arab League and the
world, that is, the Step-by-Step Program, was the reason why Hamas could
challenge the PLO. In other words, what a certain concession gave the PLO
in terms of international recognition it took away in terms of domestic le-
gitimacy. Ironically that loss of legitimacy eventually leads to the erosion of
international recognition.

The Gulf War of 1990 found the PLO siding with Iraq, again in fear that
an unpopular pro-American position might result in the emergence of an
alternative leadership in the territories. Yet this pursuit of legitimacy almost
cost the PLO its international recognition, and Saudi Arabia and Kuwait dis-
continued their funding of the organization and deported thousands of Pal-
estinians. When American president George H. W. Bush brought the Arabs
and the Israelis to the negotiating table in Madrid in 1991, the PLO was not
present; rather, a mixture of independent figures of prominence from the
Occupied Territories under the auspices of the Jordanian delegation were
invited. To reverse this loss of international recognition, the PLO engaged
Israel in secret negotiations that resulted in the Oslo Accord of 1993 (known
officially as the Declaration of Principles on Interim Self-Government Ar-
rangements).

The military campaign led by Ariel Sharon against the Palestinian terri-
tories in 2002, which was followed closely by the death of Yasser Arafat, was
then followed by a Palestinian presidential election won by a “moderate,”
Mahmoud Abbas. Abbas was the Palestinian politician endorsed by both
the United States and Israel. Both countries had put pressure on Arafat to
appoint him as his prime minister. Abbas’ selection by Fatah was clearly a
move toward appeasing Israel after the military campaign in the West Bank.
Following the pattern, appeasing Israel inevitably triggered a chain of events
that heightened tensions between Fatah and Hamas. In the next parliamen-
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tary elections in 2006 (see Ghanem, this volume), Hamas won the majority
of both the popular and electoral vote. The power struggle that followed
ended in the expulsion of Fatah forces from Gaza and the establishment of
two separate Palestinian authorities.

From Fatah’s point of view, it could be argued that Hamas’s electoral vic-
tory was not the result of the peace process itself, but rather the result of Isra-
el’s delay in fulfilling its commitments and the subsequent failure of peace as
manifested in the events that led to the second Palestinian Intifada in 2000.
From an Israeli point of view, the very existence of Hamas and the reluctance
of the Palestinian Authority to crack down on it was one of the main reasons
why the peace process failed. Regardless of this debate, it remains sound to
argue that the PLO’s choice to engage in the peace process allowed Hamas
to appear as a clearly distinct political alternative. And regardless of the suc-
cess or failure of the peace process, Hamas could still attract those Palestin-
ians who claimed all of Palestine as their homeland and who were unwill-
ing to accept even the best anticipated outcome of the negotiations, namely
the two-state solution. It is also sound to argue that this percentage of Pales-
tinians was high enough to challenge the PLO’s claim to the exclusive repre-
sentation of the Palestinian population and to frustrate the negotiations or
jeopardize their outcome.

Today Fatah and some of the other factions ruling the West Bank as the
Palestinian Authority (PA) recognize Israel, although the PAs territories are
suffocated by more than six hundred roadblocks and checkpoints, a separa-
tion wall, and hundreds of settlements. Hamas does not recognize Israel, but
maintains Gaza, a piece of land free of settlements and checkpoints, which
survived an all-out Israeli war in late 2008-2009 and another major attack
in 2012. The severe loss of legitimacy by the PLO leadership caused the inter-
national community to contemplate direct and indirect negotiations with
Hamas. Much of the Middle East, whether from the Syria-Iran axis or the
axis of Jordan, Saudi Arabia, and pre-revolution Egypt, recognized Hamas’s
potency as an alternative leadership.

The Causes of the Pattern: The Process of Colonial
Nation Redefinition

What causes the above pattern? Is it unique to Palestine, or does it have
precedents with other national liberation movements in the region? It was
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mentioned above that recognition and legitimacy are both crucial for a na-
tional liberation movement because these movements adopt the colonial
definition of the nation. The fruition of the national struggle must result in
a nation state, one recognized by the international community, and most
importantly by the colonial power itself. It is one of the main arguments
of postcolonial theory, from Fanon (1961) to Said (1978 and 1993) to Negri
(2000 and 2008), that the process of colonialism involves the redefinition of
the colonized by the colonizer. Robinson Crusoe gives Friday his name. But
in doing so, Crusoe also makes Friday his slave. When Columbus named an
island, he also claimed ownership of it.

The establishment of nation states is therefore part of colonial name giv-
ing. People of a certain piece of land are trapped into political institutions,
including borders, not necessarily of their choosing. Such institutions are
designed to serve the concerns and interests of the colonial powers that cre-
ate them. For this process to take place, however, “native” cooperation is
crucial. Native cooperation helps reduce the costs of running the colony via
native classes whose economic and social interests are congruent with those
of the colonial powers. This guarantees the continuation of the colonial re-
lationship even after the end of actual occupation. Dependence becomes the
precondition for independence, and independence becomes a form of na-
tive self-colonization.

Colonial powers recognize a cooperative group of natives as representa-
tives of the whole population. Yet, for this group to be of any use to the colo-
nial power, its members require support from the population they represent.
As such, this group falls into what I have termed the paradox of representa-
tion:" they are recognized as representatives of the people precisely because
they misrepresent them, yet that very misrepresentation, that is, coopera-
tion with the occupiers, requires them to be legitimate, true representatives
of the people—at least to some extent. Essentially, they need to be heroes for
their treason to work.

This process is complicated by the fact that groups vying for the recogni-
tion of the colonial power as representatives of the people are not homoge-
nous or unanimous. Because power in a colony is granted by the occupying
force, different groups compete to prove to the colonial power that they are
the real representatives, both by showing the extent to which they can co-
operate and sell a deal to their constituencies, and by showing how influen-
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tial they are among the population by sabotaging any deal that is pursued by
their competitors.

The paradox of representation inevitably leads to the paradox of replace-
ment, whereby the national liberation movement makes two contradictory
promises in order to secure both recognition and legitimacy: to the popula-
tion it makes the promise of independence and an end to military occupa-
tion, and to the colonial power it makes a promise to use that independence
to preserve colonial interests. Indeed, structural constraints that guaran-
tee the use of independence in a way congruent with colonial interests are
carved into the very treaties that grant that independence and into the very
structure of the newly independent institutions, from the borders to the
economy.

When the French and the British occupied what remained of the Otto-
man Caliphate, they created the current state system in the Middle East.
Despite the fact that Iraq and Egypt received their nominal independence
in the interwar period, it can be argued that the de facto independence of
most Arab states was actually granted and consolidated after World War II.
The very same international law that brought about and guaranteed the ex-
istence of these states constrained them and ensured that they could not
curtail colonial interests, such as the British policy of establishing a national
home for the Jews in Palestine.

If we apply this pattern to the Palestinian national movement, it fits quite
neatly. The map of Palestine made into golden necklaces hanging around the
necks of many Palestinian women is a British product, part of the redefini-
tion of the people of the Levant—the majority of whom are Muslim Arabs—
into territorial states in need of British and French mandatory supervision.
Once these states were given the name Friday, they were forced to accept the
Crusoe mandate. Yet, with the creation of Israel, the people of Palestine had
to undergo another redefinition of the nation. Palestine became the West
Bank and Gaza, and the Palestinians became dwellers of these two parts of
historical Palestine, to the exclusion of Palestinian refugees in the diaspora
as well as Palestinians who remained in the land occupied in 1948.

An independent Palestinian state in these territories would be designed
to serve the interest of the Crusoe that created it, namely the state of Israel.
Securing the state of Israel would be the precondition for creating the state
of Palestine. The logic of the peace process is to replace the Israeli occupa-



74 TAMIM AL-BARGHOUTI

tion with a Palestinian independence that more or less performs the very
same functions of that occupation. As early as the first decade of the twen-
tieth century, this logic was evident. Evelyn Baring, Earl of Cromer and the
British colonial proconsul in Cairo, wrote in 1908,

What Europeans mean when they talk of Egyptian self government is that
the Egyptians, far from being allowed to follow the bent of their own un-
reformed propensities, should only be permitted to govern themselves

after the fashion in which Europeans think they aught to be governed.™

In another passage he envisioned independent Egypt as a “skillfully con-
structed automaton” that would do what it was designed to do by its Euro-
pean makers:

Once explain to an Egyptian what he is to do, and he will assimilate the
idea rapidly. He is a good imitator, and will make a faithful, even some-
times a too servile copy of the work of his European caretaker. His civili-
zation may be a veneer, yet he will readily adopt the letter, the catchwords
and jargon, if not the spirit of European administrative systems. His move-
ments will, it is true, be not un-frequently those of an automaton, but a
skillfully constructed automaton may do a great deal of useful work. This
feature in the Egyptian character is of great importance in connection

with the administration of the country.”®

In Palestine, a group of natives also willing to cooperate with a similar
plan had to be found, and because they had to act as middlemen between Is-
rael and the Palestinians, they had to exhibit both the qualities of legitimacy
and leniency. Due to the genuine contradiction between the demands of the
Palestinians and the Israelis, every inch gained toward Israeli recognition is
an inch lost from Palestinian legitimacy. Once a leadership loses legitimacy,
it becomes useless to the colonial power. Without the strength to fulfill its
promise of securing colonial interests with native hands, the cycle closes.

The Results of the Pattern: The Failure of the Peace Process and
the Failure of the Regional State System

It is not difficult to show how such a pattern can frustrate the possibilities of
alasting peace agreement between the Palestinians and Israel, and by exten-
sion between the Arabs and Israel. The colonial state system that created and
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protected both modern Arab political regimes and Zionism has not been
able to reconcile its internal contradictions so far. Any attempt at peace with
Israel will find enough Palestinians to denounce it, and those Palestinians
will find enough regional supporters, states and nonstates, with whom they
can form a rejection front blocking the peace process.

On the other hand, the weakening of the state system is a global phe-
nomenon that accelerated after the end of the Cold War. During the Cold
War, both superpowers saw centralized states as a means by which to con-
trol lands and resources: each superpower strengthened certain colonially
created states to block its adversary from expanding its influence, ideology,
markets, and military bases. By the end of the Cold War, however, the United
States expanded to the areas from which the Soviet Union withdrew, the
European Union and NATO expanded eastward, and the United States had
military bases in central Asia.

The Middle East, a zone where there had been an unwritten agreement
that no large superpower military deployment would take place, and where
wars were fought by proxy, was finally penetrated by American forces in
1990 and 1991. The states in the Middle East, as in other parts of the world,
were now obstacles to globalization—that is, the economic, political, and
ideological expansion of the United States in the world. This trend of weak-
ening the state system has resulted in the emergence of nonstate actors work-
ing against globalization. Indeed, in the Middle East, Islamic nonstate actors
were the immediate answer to American expansion.'®

Palestinians realized that after Iraq’s defeat in 1991, no regional war with
regular armies was to be waged against Israel in the near future. After 2002,
it was also clear that the semistate established by the Oslo Agreement in the
West Bank would not be able to protect itself either, while the nonstate actor
Hamas could. Similar messages have been coming out of Iraq since 2003 and
Afghanistan since 2001."” They were also in evidence in Lebanon in 2000 and
2006. In all these cases, nonstate actors were able to frustrate the military en-
deavors of the United States and Israel, while conventional colonially created
states could not. In sum, the situation in Palestine is part of a regional situa-
tion in which colonially created nation states lose ground to nonstate actors
because they have failed to perform the basic tasks for which any state is to
be held accountable, namely defense against foreign military intervention.

Israel is no exception to this post-Cold War trend in which the impor-
tance of states diminishes; with the advent of American troops in the re-
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gion, Israel’s geostrategic importance to the United States as an advanced al-
lied military base in an otherwise impenetrable region decreased. Moreover,
not unlike many Arab regimes, Israel has to come to terms with its own con-
tradictions. While the main contradiction of Arab states has been that they
are simultaneously colonial and anticolonial, Israel’s main contradiction is
that it is Jewish and non-Jewish. It is a state for Jews in a land densely popu-
lated by non-Jews. Furthermore Israel is supposedly a safe haven, yet it has
been constantly unsafe since its establishment. Sixty years after Israel’s es-
tablishment, the formal Israeli narrative defines the state as a home for the
survivors of the Holocaust. Yet a Jew is safer in Berlin than he is in Haifa,
the reason being that in Haifa there are non-Jews denied the same rights the
Jews enjoy.

While Jews outside Israel can become citizens of Israel according to the
Israeli law of return, Palestinians who were driven out of their lands in 1948
are denied that right. If the millions of Palestinian refugees were to become
Jewish tomorrow, they would be allowed to return. However, they are in ex-
ile because they adhere to the wrong religion. This can hardly solve Isra-
el’s security problem. Because Israel is meant to be a safe haven for the Jews
alone, that is, to the exclusion of the non-Jewish population of the land, it
cannot be safe. It follows that it is as much a dilemma for Israel to entrust a
Palestinian state with its security as it is for the Palestinians to accept a state
of their own whose main function is to secure Israel rather than the Pales-
tinians.

The prospects for a solution are grim. There is nothing to motivate Israel
to make peace with the PLO while it does not control Gaza, and there is no
reason to reach a deal with Hamas as long as the West Bank remains effec-
tively in Israel's hands. On the Palestinian side, there is nothing to motivate
Hamas to make concessions to the PLO, whose leadership lost almost all the
support it might have had in Gaza when it let Israel pound the strip for three
weeks in 2008-2009, while blaming Hamas for the war. And nothing mo-
tivates the PLO to relinquish its dominance over the West Bank, as Hamas
has flexed much less muscle there than it has in Gaza.

Some, like Khaled Hroub, see in Hamas’s pragmatic language and ges-
tures before and after the 2008 war a gradual move toward reconciliation,
not only with Fatah but also with Israel.'® There does appear to be a de facto
consensus in Palestine about the broad lines of the political solution with
Israel. It involves the recognition that the issues of the right of return and
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Jerusalem might be too hard to tackle in the near future, but until they are,
a Palestinian entity, preferably a state, should be established in the rest of
the West Bank and Gaza. Fatah calls this the Step-by-Step Program, while
Hamas calls it a long-term truce.

The pattern described in this paper suggests that if Hamas follows Fa-
tah’s trajectory, a significant portion of the Palestinian population will dis-
sent, causing Hamas to lose some of its representative capacity. It is note-
worthy that Hamas’s sister organization, the Islamic Jihad, has not accepted
the principle of the long-term truce, nor has it participated in the Palestinian
political process under Oslo. As argued, the competition over representation
of the colonized population is characteristic of colonial politics. But it is also
true that none of the factions competing to represent the colonized people
succeed in keeping their legitimacy once they have made the concessions
necessary to gain the occupying power’s recognition.

Even if all of the above difficulties were overcome and a two-state solu-
tion were reached, it is clear that it would not involve the actual return of
Palestinian refugees to Israel. Allowing them to return would amount to re-
linquishing the Jewish identity of Israel and establishing the single secular
democratic state advocated by the PLO in 1969. Not allowing the refugees
to return would mean that the nascent state of Palestine would have to deal
with the fact that refugees from 1948 form up to 50 percent of its popula-
tion."” The prospect of such a state to be both democratic and friendly to Is-
rael would be slim. And because financial monitoring is the most important
task of democratic parliaments, an undemocratic state is likely to be cor-
rupt. The refugees will gain neither the economic nor the political fruits of
the deal. Either their rebellion will be directed at Israel, causing it to retali-
ate against the Palestinian state, since it will have failed to live up to its com-
mitment toward Israel’s security, or the refugees might challenge the Pales-
tinian government. Both patterns have occurred since 1993.*° Hamas and
other movements directed their attacks against Israel for most of the 1990s
and attacked the Fatah-dominated Palestinian Authority forces in Gaza in
2007. The two-state solution is thus likely to create an unstable Palestinian
dictatorship.

In Israel, the demographic trends show that the Arab population will
pose a serious threat to the Jewishness of the state in only a few decades.
The political mobilization and organization of the Arab citizens of Israel
and their open rejection of Israelization have also been singled out by forces
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in Israeli politics as a serious threat to Israel. Measures suggested have in-
cluded forcing Arab citizens to take an oath of allegiance to Israel as a demo-
cratic and Jewish state in order to keep their citizenship rights. The rights
of citizenship held by Arab citizens of Israel are not equal to the rights of
citizenship enjoyed by Jewish citizens of Israel, mainly because of the issue
of the right of return, through which a Muslim or Christian citizen of Israel
cannot bring back a relative from a refugee camp in Lebanon, while a Jew-
ish citizen can bring a Jewish friend from anywhere in the world and make
him or her a co-citizen. The two-state solution is therefore likely to produce
a discriminatory, apartheid-like political system in Israel, which will also be
unstable.

If security and stability are the two goals of the peace process, they are
unlikely to be realized. On the other hand, the general trend in the region
calls for a serious revision of the colonial contradictions that plague the sys-
tem of colonially created nation states. The very existence of Israel as a na-
tion state fortified against the Palestinians should be revised, as should the
legitimacy and efficiency of the system of Arab nation states confined in
their colonially created boundaries and institutions. Such states are unable
to defend themselves or relieve their populations from having to wage the
wars their rulers promised to wage decades ago. A political system in Pales-
tine and the region in which people have equal rights to choose where and
how to live might be a utopia, but the failure of other “realistic” solutions
might cause us to consider the practicality of a utopia.
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4. Palestinians Following
the 2006 Legislative Election

A Critical Election?

AS’AD GHANEM

Elections and change of government are part of the demo-
cratic process. Following every democratic election, a government contin-
ues its performance as the executive branch or is changed. Such a change is
a reflection of the changing preferences of the people, the collective of citi-
zens. The change can be reflected in two ways. The first, in which the new
government continues the policies of the previous one, is common and can
be considered regular or gradual change, with minor alterations that reflect
the guiding principles of the new ruling party or parties or the personal
preferences of the newly elected leaders. These elections can be classified as
“regular elections”

The second mode of change, in which a deep and fundamental change
occurs in the agenda or the political, economic, or social situation of the
state or in its international status, is “critical elections.”" Such critical elec-
tions occurred in the United States in 1860, after which the Civil War started
around the question of the future of the union. Such elections also occurred
in Germany in 1933, when the National Party and Hitler took power demo-
cratically and promoted a revolutionary change in German internal and
external policies. Another example is the South African elections of 1989,
which signaled the end of the apartheid regime. Smooha and Peretz con-
sider the 1992 Israeli elections as critical elections, in that following those
elections Israel entered a new phase in its relationship with the PLO.?

The second Palestinian legislative elections in 2006 were also critical
elections, in that the Islamic Resistance Movement (Hamas) won with a
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vast majority.’ The PLO and the Palestinian Liberation Movement (Fatah)
did not accept this victory or the transfer of power to Hamas. Israel and the
United States declared the Hamas government a “terrorist entity.” Above all,
the Palestinian national movement collapsed and lost its status as a unified
voice representing the Palestinian demand for self-determination. This col-
lapse coincided with the establishment of two competing Palestinian enti-
ties, one in the West Bank and one in the Gaza Strip, that followed the elec-
tion. As such, the effort to establish a Palestinian state and to resolve the
conflict reached a dead end because of this deep internal schism and the in-
ability to confront the Israeli occupation.

The Palestinian Legislative Elections: A General Framework

For a few months before the 2006 Palestinian legislative elections, several
Palestinian political parties and organizations contributed to a campaign
for the amendment of the previous electoral law, on the basis of which the
first Palestinian legislative and presidential elections had been held in 1996.*
The previous law was criticized for being too traditional, for upholding clan
leadership, and for facilitating the monopoly of power by the larger parties.
According to this law, the West Bank and the Strip were divided into sixteen
election districts, and local coalitions were able to affect the election results
with little intention of addressing real political needs and aspirations. Public
demands for the amendment of the law mounted, and the National Cam-
paign for Amending the Electoral Law was established.

The new electoral law aimed at encouraging all factions and parties to
participate in Palestinian political life and leadership, especially in the Pal-
estinian Legislative Council (PLC) and vis-a-vis the formation of govern-
ments. It established a mixed electoral system, combining the proportional
and the constituency systems in equal measure, with 50 percent of the repre-
sentatives elected according to the old sixteen election districts and 50 per-
cent elected via the proportional system, with the whole territory under the
Palestinian Authority (PA) considered one district for the sake of the elec-
tion. The proportional system allowed for the participation of all parties that
reached the minimum ballot tally, and the constituency system encouraged
independent candidates to run in one of the sixteen constituencies in the
West Bank and Gaza Strip.
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In order to implement this system efficiently and to encourage greater
participation, the number of PLC seats was increased from 88 seats to 132
seats. The new law divided the seats into 66 for the proportional system and
66 for the constituency system. In addition to proportional representation,
the new law also encouraged wider participation through the following re-
visions:

The minimum age of nomination was reduced to twenty-eight years
from thirty years, so as to facilitate the participation of young
leaders.

The minimum percentage of votes required for the candidate lists to be
eligible to participate was set at 2 percent, in order to encourage the
participation of smaller parties. (According to the old system the
winning candidates were those who received the largest number of
votes in the polls.)

A quota was introduced for the representation of women in the PLC,
according to which every list should include a woman candi-
date among the first three names, as well as an additional seat for a
woman among the next four names, and another among every suc-
cessive five names on the list. In the old system there was no quota
for women.

It is noteworthy that consultations between Fatah and Hamas took place
in 2005 regarding the introduction of a further amendment to the electoral
law. The aim of this amendment was to adopt a full proportional system for
the parties and lists participating in the elections and to abolish the constitu-
ency system, with the whole country considered a single electoral area. The
motivation of both powers in holding these consultations was their respec-
tive problems in forming electoral lists.

Fatah faced serious problems in carrying out primary elections within its
ranks due to the large number of the movement’s members who wished to
run for office. A number of Fatah’s well-known leaders and cadres expressed
criticism in the media regarding the conflict among various streams within
the movement.

The Hamas movement faced difficulties from as early as October 2005,
when many of its leaders who had been expected to run in the elections in
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the West Bank were arrested by Israel. As a consequence, proportional rep-
resentation would have reduced the personal influence of individual candi-
dates and encouraged elections on the basis of political affiliation.

The 2006 Legislative Elections

The number of registered voters for the January 2006 elections was 1,340,673—
811,198 in the West Bank and 529,475 in the Gaza Strip. Four hundred and
fourteen candidates competed in the elections in 16 constituencies, and 314
candidates representing 11 candidate lists competed at the national lists level.

The constituencies for the elections were Bethlehem, Dayr al-Balah, Gaza,
Hebron, Jenin, Jericho, Jerusalem, Khan Yunis, Nablus, Northern Gaza, Qal-
qilya, Rafah, Ramallah and al-Bireh, Salfit, Tubas, and Tulkarm. The lists
that participated in the elections were the Alternative Alliance Bloc (an al-
liance of the Democratic Front for the Liberation of Palestine [DFLP], the
People’s Party, and Fida); Independent Palestine, led by Mustafa Barghouti;
Martyr Abu Ali Mustafa (the Popular Front for the Liberation of Palestine
[PFLP]); Change and Reform (Hamas); Fatah; and the Third Way, led by
Salam Fayyad and Hanan Ashrawi. The following five lists of smaller blocs
failed to reach the minimum vote: the list of Martyr Abu Mazen, Palestinian
Justice, the National Coalition for Justice and Democracy, Freedom and So-
cial Justice, and the Freedom and Independence list.

The elections were conducted under the supervision of approximately
seventeen thousand individuals under the direction of some five hundred
international observers, headed by former U.S. president Jimmy Carter, as
well as approximately twelve thousand local observers representing the can-
didates and lists, and various institutions and NGOs. Approximately thir-
teen thousand policemen were deployed throughout the West Bank and
Gaza Strip to protect over one thousand polling stations.

The first phase of the elections was held on Saturday, 21 January 2006,
in what was known as the advance vote of security forces, in which se-
curity forces in all constituencies cast their votes at polling stations three
days ahead of the main elections. In a statement by the Palestinian Cen-
tral Elections Committee, the number of security officers registered to vote
amounted to 58,708, of whom 53,227 cast votes, which equaled 90.7 percent
of the total number registered. The number of security officers registered to
vote in the Gaza Strip was 36,091, and the remainder were registered in the
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West Bank. In the Gaza Strip, 32,853 voted, equaling 91 percent of the total,
and 20,374 voted in the West Bank, or 9o.1 percent of the total. The security
personnel voted in seventeen centers, six in the Gaza Strip and eleven in the
West Bank. The Central Elections Commission indicated that the aim of
holding a special election for the security forces prior to the main elections
was to allow the police to ensure the smooth running of the elections for ci-
vilians on election day.

The Central Elections Commission, local and international observers,
and official and private bodies stressed that the elections were conducted in
an atmosphere of democracy, integrity, and transparency, and that no vio-
lations were recorded. In this context, observers and political analysts agree
that the holding of elections in such a manner constituted an impressive
achievement on the part of the Palestinian people at all levels, including the
PA and the various other factions. This was especially true given the skep-
ticism expressed by many regarding the Palestinian people’s ability to man-
age their own affairs.

Participation in the Elections

The Central Elections Commission announced the final results of the elec-
tions. The most important are as follows:

The total voter turnout was 77.69 percent.

The number of voters in the West Bank was 585,003, which equaled
74.18 percent of the eligible electorate. The number of voters in
the Gaza Strip was 396,079, or 81.65 percent of the total electorate,
bringing the total number of voters to 981,082. This figure consti-
tuted 77.69 percent of the total number of eligible voters: 1,340,673.

The highest voter turnout was recorded in the Rafah constituency in the
Gaza Strip, where it reached 89 percent. The lowest turnout was in
Jerusalem, where 22,661 of the 47,742 registered voters, or 47.5 per-
cent, cast votes.

The Results of the Election and Their Statistical Significance

The Hamas “Change and Reform” list won seventy-four seats, which accounted
for 56 percent of the total number of council seats. This figure included forty-
five seats in the constituencies and twenty-nine from the candidate lists un-
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der the proportional system. Hamas supported four independent candidates
via the Change and Reform list who were successful. This brought the num-
ber of Hamas-loyal PLC seats to seventy-eight, equaling 59 percent of the
total seats in the PLC. The Fatah movement won forty-five seats, or 34 per-
cent of the total, including seventeen seats in the constituencies and twenty-
eight seats from the proportional candidate lists.

The results for the other lists are as follows: the Popular Front won three
seats and the Alternative, Independent Palestine, and Third Way each won
two seats. However, these lists failed to win any seats at the constituency
level.

The results clearly indicate that Hamas’s Change and Reform list beat the
Fatah list at the constituency level by a twenty-eight-seat landslide of forty-
five to seventeen. However, the difference between the two movements at
the proportional level was very small—one seat—as Hamas won twenty-
nine seats and Fatah twenty-eight seats. In addition to the four indepen-
dents supported by the Hamas movement, no other list won any seat at
the constituency level. This result can be explained by the fact that the be-
havior of Palestinian voters at the district level was based more on indi-
vidual than party-based considerations. Furthermore, Hamas’s candidates
were not known for suspected involvement in financial or political corrup-
tion, whereas the Fatah candidates, especially former members of the PLC,
had been harshly criticized regarding financial and administrative malprac-
tice and their failure to achieve tangible gains during their term in the out-
going council.

The results recorded for the Hamas and Fatah proportional candidate
lists were close (44 percent and 42.5 percent, respectively). This fact has led
some analysts to conclude that at the district level, the amendment to the
electoral law that established a mixed proportional and constituency system
served Hamas rather than Fatah, and that, had the elections been held on a
constituencies-only basis, centered on individual candidates instead of par-
tisan affiliation, the difference in seats would have been even more favorable
to Hamas.

Votes and Voting

The total number of votes obtained by electoral lists varied slightly com-
pared to the number of seats obtained by each list. For example, while each
of the Alternative, Independent Palestine, and Third Way lists won two seats,



Table 4.1. Distribution of PLC seats won by the electoral lists and their
percentages of the total of 132 seats

Seats
List Percentage obtained
Change and Reform (Hamas) 56 74
Fatah 34 45
Independent (Backed by Hamas) 3
Abu Ali Mustafa (Popular Front) 2.5 3
Alternative (Democratic Front, People’s Party, 1.5 2
and Fida)
Independent Palestine (Mustafa Barghouti and 1.5 2
independents)
Third Way (Salam Fayyad and Hanan Ashrawi) 1.5 2
Total 100 132

Table 4.2. Distribution of seats won by the electoral lists under the
proportional system and their percentages of the total of 66 seats

Seats
List obtained Percentage
Change and Reform (Hamas) 29 44
Fatah 28 42,5
Third Way (Salam Fayyad and Hanan Ashrawi) 2 45
Abu Ali Mustafa (Popular Front) 3 3
Alternative (Democratic Front, People’s Party, 2 3
and Fida)
Independent Palestine (Mustafa Barghouti and 2 3
independents)
Total 66 100

Table 4.3. Number of seats won by the electoral lists under the
constituency system and their percentages of the total of 66 seats

List Seats obtained Percentage
Change and Reform (Hamas) 45 68
Fatah 17 26
Independents 4 6

Total 66 100
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Table 4.4. The number of votes obtained by electoral lists and their
percentages of the total number of voters

List Votes  Percentage
Third Way (Salam Fayyad and Hanan Ashrawi) 23,513 2.5
Independent Palestine (Mustafa Barghouti and 26,554 2.8
independents)
Alternative (Democratic Front, People’s Party, and Fida) 28,779 3.0
Abu Ali Mustafa (Popular Front) 41,671 4.3
Fatah 403,458 42.1
Change and Reform (Hamas) 434,917 45.4
Total 958,892 100.0

the number of votes recorded for each list differed by thousands of votes.
Likewise, the number of votes received by Hamas was over thirty thousand
higher than the number received by Fatah.

The Nomination Policy

Table 4.5 indicates that Fatah followed a nomination policy according to
which the number of candidates was equal to the number of seats allocated
to each constituency, while Hamas nominated fewer candidates than the
number of seats allocated to certain constituencies. Hamas announced that
it adopted this policy in order to encourage coordination with the other lists
and independents, and perhaps because a few quota seats were reserved for
Christians in some constituencies. While Fatah nominated candidates for
100 percent of the allocated seats and won only 24.2 percent of them, Hamas
nominated candidates for only 85 percent of the allocated seats and won as
many as 82 percent of them.

At the proportional level, Hamas nominated a list of fifty-nine candi-
dates, of which twenty-nine were elected, and Fatah nominated a list of
forty-five candidates, of which twenty-eight were elected, as illustrated in
Table 4.6.

Factors Affecting the Election Results

Most analyses of the 2006 Palestinian elections attribute the decline of Fa-
tah and the victory of Hamas to three factors, the first pertaining to the Fa-
tah movement, the second to Hamas, and the third to the surrounding cir-
cumstances at the Palestinian, Arab, and international levels.
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Table 4.5. A comparison between the number of nominated and elected

candidates for Hamas and Fatah at the constituency level

Constituency

Bethlehem

Dayr al-Balah

Gaza

Hebron

Jenin

Jericho

Jerusalem

Khan Yunis

Nablus

Northern Gaza

Qalgilya

Rafah

Ramallah and
al-Bireh

Salfit

Tubas

Tulkarm

Total

Allocated  Nominated

seats

g W N U1 N U1 O~ O 0 W s

—

66

Hamas Fatah
Elected Nominated  Elected
candidates candidates candidates candidates
2 2 4 2
3 2 3 1
5 5 8 0
9 9 9 0
4 2 4 2
1 0 1 1
4 4 6 2
5 4 5 1
5 5 6 1
5 5 5 0
2 0 2 2
3 0 3 3
4 4 5 1
1 1 1 0
1 1 1 0
2 2 3 0
56 46 66 16

Table 4.6. A comparison between the number of nominated and elected

candidates for Fatah and Hamas at the proportional level

Party Number of nominated candidates Number of elected candidates
Hamas 59 29
Fatah 45 28

Analyses of factors related to the failure of Fatah discuss its loose organi-

zation and lack of homogeneity in the absence of a charismatic personality
capable of attracting the public after the death of Yasser Arafat. Other fac-
tors that led to the decline in Fatah’s popularity include open conflicts be-

tween the different wings within the movement, the absence of democracy

and the automatic renewal of the leadership, the existence of a gap between
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the leadership and the cadres, the endemic corruption within the move-
ment, and the failure of the Fatah-led peace process.

The factors that helped Hamas garner wide support include its resistance to
Israel; the extensive social and educational services provided by the move-
ment to Palestinian society, especially the working and middle classes; the
clear discipline among the Hamas ranks; and the party’s adaptation to the
transformations taking place within the movement. In addition, Hamas was
able to establish balanced relations with the various Palestinian and Arab
parties, thereby avoiding an Arab-Palestinian conflict, despite its designa-
tion as a terrorist organization.

The surrounding circumstances that affected the results included the in-
tegrity of the elections, which reflected the choice of the people, and the
Palestinian people’s wish to defy the American and Israeli positions toward
Hamas, which aimed to either prevent Hamas from participating in the elec-
tions or cut off financial aid to the Palestinian people if Hamas ran and won.

HAMAS’S UNITY VERSUS DISCORD WITHIN FATAH

The Palestinian elections revealed sharp differences within Fatah’s ranks,

which were characterized by the following features:

Two separate Fatah candidate lists were nominated, one headed by
Marwan Barghouti and the other by Ahmed Qurie® (Abu “Alaa). The
two lists reflected the depth of the conflict between the younger gen-
eration, represented by the Fatah Supreme Committee and headed
by Barghouti, and the old guard, represented by Fatah’s Central
Committee and led by Mahmoud Abbas (Abu Mazen) and
Abu “Alaa.

Deep differences within Fatah emerged in the primary elections, which
were marred by violence and fraud, including attacks on Fatah elec-
tions centers, the burning of ballot boxes, bombings, and shootings.
Ultimately the results were rejected by most Fatah members, which
resulted in a decision to cancel these elections and form a commit-
tee to survey the opinions of Fatah members in different districts,
with the goal of forming a single list headed by Marwan Barghouti—
which, of course, never came to pass. Many of Fatah’s members filed
their nominations as independent candidates at the level of the con-
stituencies, which reduced the chances of the movement’s official
candidates, against whom the independent candidates competed.



Palestinians Following the 2006 Legislative Election 93

By contrast, Hamas gave a strong impression of internal unity by form-
ing a single list and avoiding conflicts. Furthermore, candidates were nomi-
nated at the constituency level without creating competition among the
movement’s members, which had a positive influence on Palestinian public
opinion.

A SUCCESSFUL VERSUS A DISORGANIZED
ELECTORAL CAMPAIGN

Hamas’s electoral campaign was modern and well-organized, and it received
extensive media coverage. The campaign had many strengths, including its
use of the internet, media and legal advisors, unified campaigning for the
candidates, scheduled field visits, and various team activities. Additionally,
Hamas’s members participated en masse in well-run electoral campaigning
activities with a religious element, an advantage Fatah lacked.

By contrast, Fatah’s electoral campaign lacked unified activities in which
the candidates could participate; indeed, Fatah’s candidates often had sepa-
rate campaigning offices. Similarly, Fatal’s candidates presented individual
electoral programs and had their own aides and supporters, with the re-
sult that competition sometimes developed between them, mainly due to
personal differences. Additionally, Fatah, unlike Hamas, did not exploit
modern means of communication, such as the internet.

PROTEST VOTES

Corruption in various forms—including political, financial, and admin-
istrative corruption, bribery, nepotism, the squandering of public money,
and financial misappropriations—had been a prominent feature in Fatah’s
management of the PA, and doubtlessly played a role in shifting the sup-
port of the Palestinian electorate in the direction of Hamas. This shift was
to some extent a protest against Fatah’s performance over the previous de-
cade. However, Hamas supporters downplayed the significance of this fac-
tor, arguing that a protest vote against Fatah did not necessarily result in a
vote for Hamas, given that there were nine other electoral lists besides those
of Hamas and Fatah.

VOTES OF DEFIANCE

Some believe that foreign interference in the Palestinian elections had a
negative impact on the outcome of the elections for Fatah. Indeed, reports
that the United States was providing funds to some of Fatah’s candidates
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dealt a blow to the movement, especially in light of its inability to refute the
reports unequivocally. In addition, Israel’s incitement against Hamas and its
calls for the movement to be banned from participating in the elections, to-
gether with threats from the United States and the European Union to cut
off aid to the Palestinian people in case of a Hamas victory, served to bolster
support for the movement in defiance of foreign intervention.

HAMAS’S SACRIFICES VERSUS FATAH’S POLITICAL LINE

The election results arguably reflected the reality of the Palestinian situation,
which had undergone a profound change due in large part to the al-Agsa In-
tifada. Indeed, the great sacrifices made by Hamas, which played an active
and strong role in the Intifada, may have transformed it into a viable alter-
native to the PA and the PLO.

Fatal’s policy during the Intifada, however, was unclear. Some members
of Fatah supported negotiations and accepted political initiatives, while
others, represented by the al-Aqsa Martyrs’ Brigade, called for a return to
armed resistance. This divergence further highlighted the continuing dis-
unity within Fatah, which stood in contrast to the unified positions adopted
by Hamas on all political issues.

THE MARTYRDOM OF HAMAS’S LEADERS VERSUS THE
MYSTERIOUS DEATH OF YASSER ARAFAT

There is no doubt that the Israeli assassination of most of Hamas’s leaders,
including Shaykh Ahmad Yassin and Dr. “‘Abd al-“Aziz Rantisi, resulted in
a magnification of the movement’s popularity. In contrast, Fatah’s inability
to provide an explanation for the death of President Arafat and the mystery
that shrouded this event adversely affected the movement, despite the popu-
lar sympathy for Arafat.

THE LOCAL ELECTIONS (MUNICIPAL AND VILLAGE COUNCILS)

The success of Hamas in the 2005 local elections’ influenced the party’s
subsequent success in the 2006 legislative elections. Hamas’s victory in the
2005 metropolitan municipalities, compared to Fatah’s poor showing and its
failure to form consolidated candidate lists, contributed to Hamas’s success
by lifting the morale of its supporters and strengthening their resolve to re-
cord a further victory in the elections to the Legislative Council. In contrast,
Fatah’s supporters lost confidence during the municipal elections.
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The election results were significant in a number of additional ways. The
broad participation of the political parties represented a change in that none
of the Palestinian factions boycotted the elections, with the exception of the
Islamic Jihad movement. On the contrary, as many as eleven candidate lists
representing different political factions participated, on top of hundreds of
independent candidates at the constituency level. Moreover, the relatively
high level of popular participation and voter turnout (77.69 percent) in-
dicated a high degree of political awareness among Palestinians and their
ability to make choices independently. These positive developments should
be considered against the backdrop of the failure of foreign interventions,
principally on the part of Israel, the European Union, and the United States.
Their various interventions, as outlined above, as well as Israel’s arrests of
Hamas operatives starting on 25 September 2005, did not have the desired
effect on the outcome of the elections. In fact, these interventions not only
failed but likely had the reverse effect on some voters by encouraging them
to vote for Hamas.

On the domestic front, the election results indicate the failure of the Pal-
estinian left to form an electoral alliance, despite the common principles
held by its parties and factions. The leftist factions even traded accusations
of blame over the failure to form such a coalition. The only leftist alliance
formed was the Alternative Alliance Bloc, which included the Democratic
Front for the Liberation of Palestine (DFLP), the People’s Party, and Fida,
but it left out the PFLP, Independent Palestine, and the other five small left-
ist lists, which politically weakened the Bloc.

In addition, various personalities failed to provide a third competitor to
challenge Hamas and Fatah. Many popular national and independent fig-
ures made efforts, together with numerous factions and parties, to form a
united national list as a third political current in the Palestinian arena. How-
ever, the differences between the parties, particularly disagreements over the
senior position on the candidate list, precluded the formation of such a list.

Five of the smaller lists that participated in the elections failed to achieve
the minimum of 2 percent of the votes, even with their votes combined; to-
gether they received as little as 1.8 percent of the votes. Thus these factions
had almost no support among the Palestinian public, despite the fact that
they are members of the PLO, are represented within its bodies, and have been
longtime recipients of PLO subsidies. The election results therefore require
that these factions reconsider their political and organizational choices.
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The opinion polls by and large failed to predict the results of the elec-
tions, which indicates a low level of credibility for opinion polling centers
among Palestinian citizens. These centers predicted that Fatah would win
close to sixty seats, Hamas around fifty seats, and the Independent Palestine
list (i.e., Mustafa Barghouti and the independents) eight seats. The actual re-
sults, however, were seventy-four seats for Hamas, forty-five seats for Fatah,
and only two seats for Independent Palestine. The opinion polling centers
attribute the large discrepancy between the predicted and the actual results
to reluctance among voters to reveal their opinions for security reasons. In
other words, Hamas’s supporters were averse to disclosing their voting pref-
erences out of fear of persecution, whether from the occupation authorities
or the Palestinian security services.

The Central Elections Commission, however, performed strongly and
transparently, protecting voters from blackmail or pressure and abiding by
the election law and associated regulations. These qualities had been in evi-
dence in the period prior to the elections, when the Commission insisted on
the prior receipt of voter registration forms and that polling be conducted at
sites it specified, rather than at the security services’ headquarters.

The Transfer of Power to Hamas

Before election day on 14 January 2006, Palestinian president Mahmoud
Abbas (Abu Mazen) stressed that he would respect the results of the up-
coming elections, but he conditioned his participation in the government on
its adherence to the Oslo Agreement. Abu Mazen declared in an interview
with Al Jazeera that “in 1994, we returned to Palestine on the basis of the
Oslo Agreement, which established the Legislative Council and all subse-
quent agreements with Israel. Anyone who wishes to participate in the gov-
ernment should do so on this basis. If Hamas wants to participate, it must
respect this on the principle of a single authority.”®

When the election results were declared, Ismail Haniya, the Hamas leader
in Gaza, stated that Hamas would deal with the existing situation without
recognizing the signed agreements. Haniya further pointed out that “we
must not give in . . . and adapt our people to the reality of the occupation.””

The differences between the two parties and their political platforms were
apparent in the designation letter issued to Haniya by President Abbas on
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21 February 2006, in which he asked Haniya to ensure that his government
adhere to the Declaration of Independence, the resolutions of the National
Council, the Basic Law of the PA, and the resolutions of the Arab summits.®
In a statement delivered to the PLC on 27 March 2006, to seek its confidence
in his government, Haniya avoided directly addressing recognizing Israel
and stressed the need to tackle basic issues.’

The PLC granted confidence to the Hamas government on 28 March
2006, based on the support by the Hamas majority and the Popular Front.
Fatah and the other factions voted against granting confidence to the gov-
ernment on the grounds that its political program was unrealistic.

After the formation of the government, President Abbas tried to advance
his political agenda without having reached an agreement with Hamas. He
thus relayed to the Israelis his readiness to engage in instant peace negotia-
tions on the basis of the Road Map for Peace. On 6 February 2006, Haaretz
reported that Abu Mazen had conveyed messages through various channels
that he was still in charge of overseeing political communications, even after
the election of Hamas. The Palestinian delegates to the negotiations with Is-
rael demanded the continuation of the established political dialogue as well.
Israeli prime minister Ehud Olmert heeded these messages and said that he
would continue contacts with Abu Mazen."°

The head of Hamas’s political bureau, Khaled Mishal, declared in an in-
terview with a Russian newspaper, Nejvetsi Gazette,'' that his movement
would put an end to its armed struggle against Israel should the latter with-
draw from all of the Occupied Territories. Mish<al had previously made a
statement that Hamas “would agree to a long-term truce with Israel if the
Jewish state withdrew to the 1967 borders and recognized all the rights of
the Palestinian people.”*? Likewise, Ismail Haniya acknowledged that Hamas
was ready for a long-term truce with Israel as a prelude to achieving regional
stability."?

Fundamental Disagreements between Hamas and Fatah and
the Crisis of the Palestinian National Movement

Since the 2006 elections, the rivalry and tension between the two organiza-
tions have degenerated into street battles between their militias, the burn-
ing down of party headquarters and government ministries, and the use of
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live fire to disperse Fatah demonstrators. Waves of anarchy have taken the
form of mutual recriminations and violent confrontations between Hamas
and Fatah members.

In early February 2007 the two groups waged street battles in several Pal-
estinian cities. Saudi Arabia’s King Abdullah invited them to a conference
in Mecca to try to reach an agreement.* On the ground, however, the con-
frontations escalated and continued to claim lives among militants as well
as civilians and bystanders.”” King Abdullah’s intervention and other calls
for a ceasefire and reconciliation have related chiefly to the procedural di-
mensions of a compromise between Hamas and Fatah and their respective
leaderships, including proposals for a national unity government. However,
these calls have disregarded the depth of the schism within the Palestinian
national movement and Palestinian society in the West Bank and Gaza Strip.

The crisis among the Palestinians is so severe that the street fighting and
confrontations chronicled by the media scarcely scratch the surface. The
problem runs so deep that the Palestinians have actually lost the ability to
function efficiently, internally or externally, as a single national group. This
problem can be traced back to the fundamental processes within the Pales-
tinian national movement that emerged in the 1970s and 1980s and subse-
quently intensified, particularly after the signing of the Oslo Accords and the
establishment of the Palestinian Authority.'s

These processes that fully ripened following the 2006 legislative election
play out on several levels.

Ideology

Fatah, established in 1957, later affiliated itself with the PLO and eventu-
ally gained control of it. In 1988 it passed resolutions to accept the notion of
two states for two peoples; later, in 1993, it recognized Israel and signed the
Oslo Accords. The PLO agreed to the establishment of a Palestinian state
on the land occupied in 1967. Unlike Fatah, Hamas, established in 1988, sees
all of Mandatory Palestine as an Islamic wagqf (property). Consequently it
does not recognize Israel and is not willing to accept it as a fact on Muslim
ground.

Policy

Fatah and the PLO believe that it is in the Palestinian interest to deal with
Israel and establish an alliance with it (and with its main ally, the United
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States). Hamas, by contrast, prefers to establish alliances with countries
that are opposed to American hegemony, such as Syria and Iran. Politically,
Hamas refuses to implement the three conditions set by Israel and the inter-
national community at large: recognition of Israel, recognition of the PLO
and the agreements signed by it, and condemnation and abandonment of
terrorism. Hamas’s refusal to accept these conditions is the main reason for
Israel and the international community’s boycott of its government, and for
the economic blockade of the PA and its citizens.

Military Action

Fatah and the PLO favor negotiations and are opposed to military opera-
tions by Palestinians inside pre-1967 Israel. Hamas, by contrast, supports
the armed struggle everywhere, including against Israeli citizens within Is-
rael proper.

Legitimacy and Representation

Fatah and the PLO, including its various member organizations, consider
the PLO to be the sole national representative of the Palestinian people and
invite Hamas to join it. Hamas, however, considers itself to represent all the

Palestinians.
The Power Struggle within the Palestinian Authority

This conflict goes back to 2003 and the rivalry between Abu Mazen, then
Palestinian prime minister, and then-president Yasser Arafat. Until March
2003, the PA had no prime minister, but rather a presidential system under
Arafat, whose position was established in accordance with the Oslo Accords
in 1993. All decision-making power, both executive and managerial, was
held by Arafat. In March 2003, in response to pressure exerted by the Quar-
tet and the United States, which maintained that he was dysfunctional and
not making any effort to prevent terrorism, Arafat agreed to appoint a prime
minister, and accepted Abu Mazen’s candidacy. This concession contrasted
with his previous vigorous opposition to such a step before the definitive
establishment of a Palestinian state. The Legislative Council amended the
1996 Basic Law and instituted the position of prime minister, conferring
its holder with executive powers previously reserved for the president. The
creation of this position generated serious power struggles within the PA
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and Fatah. Arafat was careful to retain full decision-making powers and did
not allow Abu Mazen to compete with him, in particular because the latter
enjoyed the support of the United States and Israel.

The law that created the post of prime minister also created confusion
with regard to the respective powers of the president and prime minis-
ter. For example, Article 39 of the original Basic Law stipulated that the
president was the supreme commander of the Palestinian forces, but in the
amended law the prime minister, through the minister of the interior, was
made responsible for the Palestinian police, the preventive security force,
and the civil defense forces, while the other military arms, such as the presi-
dential guard, remained under the president’s command. This confusion has
caused power struggles between the presidency and the government, as well

as tensions between factions.

Conclusion

The existential crisis that currently affects the Palestinians and their national
movement is no accident. It is, in fact, a direct result of historical processes
that intensified after the establishment of the Palestinian Authority in 1994
and erupted into the public sphere in the post-Arafat age following the leg-
islative elections of January 2006. The critical elections results and the in-
ternal crisis following the elections led to a real and almost equal splitting of
the national movement into two parts.

Despite continuous efforts from 2007 to today to overcome the deep split
between the two wings of the Palestinian national movement'” (efforts that
intensified following the acceptance of Palestine as an observer state by the
UN General Assembly in October 2012), a political reconciliation initiated
by Abu Mazen and supported by Hamas and its leader Mish“al has not been
implemented. To the Palestinians themselves and to the outside world, the
Palestinians still maintain two separate entities of political and diplomatic
relations, each of which broadcasts its own message. In such a situation
the Palestinians are incapable of responding to any initiative to settle the
problem of the occupation or the Palestinian problem as a whole. There is
no doubt that, since late 2006, the Palestinians have been deeply split, which
has permitted Israel to recycle its old refrain that “there is no Palestinian
partner” and to claim that it cannot reach an agreement with representatives
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of only one-half of the national movement. This crisis has prevented and will
continue to prevent a Palestinian consensus that would permit progress in
the political process. Unquestionably, any discussions aimed at putting an
end to the conflict will have to wait for fundamentally different conditions
than those that prevail today.
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b. Before Gaza, After Gaza

Examining the New Reality
in Israel/Palestine

SARA ROY

In the nineteen years since the Oslo process began, Pal-
estinians have suffered losses not seen since the beginning of Israeli occu-
pation and arguably since the Nakba, the losses of 1948. The scholar Joseph
Massad has compellingly argued that it is wrong to think of the Nakba as “a
history of the past”; rather, it is “a history of the present,” a historical epoch
that remains a living, ongoing reality without end.! Yet, what has changed
is the conceptualization of loss itself, which has assumed altogether new di-
mensions. For now it is less a matter of defining losses that demand redress
than of living in an altered, indistinguishable, and indeterminate reality in
which those losses have no place, no history, and no context, where reclama-
tion is, in effect, meaningless, without purpose or justification. This altered
reality has been shaped and defined over the last few years by certain critical
paradigmatic shifts in the way the Palestinian-Israeli conflict is conceptual-
ized, understood, and addressed. I will touch upon some of these shifts, end-
ing with a brief reflection on the changing socioeconomic reality in Gaza.

Key Paradigm Shifts: Reconfiguring the Defining
Conceptual Framework

Since the beginning of Israeli occupation there has always been an implicit
and often explicit belief among Palestinians, many Israelis, and members of
the international community that the occupation can and will end, and that
Israel’s expansion into Palestine will be stopped. This was how many under-
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stood the Oslo process. The belief that occupation is reversible and should
be reversed was largely unquestioned and uncontested and was the catalyz-
ing force behind many social, economic, and political initiatives. This belief
has itself been reversed and is powerfully illustrated in the formalization,
institutionalization, and acceptance by Israel and the international commu-
nity of Palestinian territorial and demographic fragmentation and cantoni-
zation. This represents a key paradigmatic shift in the way the conflict is un-
derstood and approached.

The changes imposed on Palestinians over the last two decades have shown
that the occupation cannot be stopped, at least not in the short- or medium-
term. If occupation has changed over time it is in the sheer nature of its ex-
pansion and force, not in its mitigation, contraction, or inversion. The eti-
ology and imperative of expansion remains unchallenged, and it is doubtful
that it could be stopped even if the Israeli leadership wanted to stop it, which
they do not. Perhaps the most powerful illustration of occupation’s power
lies in the continued expansion of Israeli settlements and their infrastruc-
ture and in the building of the separation barrier or wall.

The effect on Palestinians has been extremely damaging. Not only have
lands and the use of those lands been lost—at least 38 percent of the West
Bank is under Israeli control and inaccessible to Palestinians>—but Arab
lands are being incorporated and consolidated into a new spatial and politi-
cal order that aims to eliminate any physical separation between Israel and
certain (and increasing) areas of the West Bank, diminishing the presence
of Palestinians and precluding the emergence of any viable entity that could
be called a Palestinian state (even on the eastern side of the barrier).

The denial of territorial contiguity and the reality of territorial and demo-
graphic fragmentation were facilitated by the physical isolation of the West
Bank and Gaza, which was largely complete by 1998, illustrating that their
separation had long been an Israeli policy goal. According to the Israeli jour-
nalist Amira Hass,

The total separation of the Gaza Strip from the West Bank is one of
the greatest achievements of Israeli politics, whose overarching objec-
tive is to prevent a solution based on international decisions and under-
standings and instead dictate an arrangement based on Israel’s military
superiority. . .. Since January 1991, Israel has bureaucratically and logisti-
cally merely perfected the split and the separation: not only between Pal-

estinians in the occupied territories and their brothers in Israel, but also



Before Gaza, After Gaza 105

between the Palestinian residents of Jerusalem and those in the rest of the

territories and between Gazans and West Bankers/Jerusalemites.’

Indeed, the Israeli economist Shir Hever revealed that on 20 April 2007, in
a lecture delivered at the Van Leer Institute, Brigadier General Yair Golan,
then commander of Israeli forces in the West Bank, stated that “separation
and not security is the main reason for building the Wall of Separation and
that security could have been achieved more effectively and more cheaply
through other means™

This points to another important paradigm shift. Prior to Oslo there was
a belief among Israelis and within the international community that peace
and occupation were incompatible. The former could not be achieved in
the presence of the latter. This, too, has changed. In recent years, more and
more Israelis are benefiting from the occupation. Their lives have been made
easier by the vast settlement road network built in the West Bank and by an
improved economy resulting from a perceived containment of the conflict.
Settlements are now regarded as natural outgrowth, a needed constituency
providing protection and security, with important familial links to Israel
proper. Thus, the integration of the settlement blocs and their infrastruc-
ture into Israel—that is, the argument that the West Bank is part of Israel—is
no longer extraordinary or contentious; on the contrary, it is necessary and
normal.

For many Israelis and several key international donors it is no longer a
question of normalizing the occupation but of removing the term altogether
since it no longer applies, especially in light of a strong and expanding Israeli
economy and the virtual cessation of suicide attacks inside Israel.’ In fact,
silence about the occupation has become the key condition for continued
international funding of the Palestinian Authority (PA). Hence, Palestine’s
effective dismemberment and the permanence of territorial fragmentation
(as well as the policies of collective punishment that often accompany them)
are accepted by the international community as legitimate and benign and
totally manageable, especially with the virtual absence, until recently, of any
criticism from Palestinian officialdom. Separating from the Palestinians and
doing what is necessary politically, militarily, and economically to ensure
and maintain that separation have also become increasingly routine.

In point of fact, many, if not most, Israelis are untouched by the everyday
exigencies of the occupation, having little if any exposure to them. The oc-
cupation has been transformed from a political and legal issue with inter-
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national legitimacy into a simple dispute over borders where the rules of war
apply, rather than those of occupation. In this regard, Israel has successfully
recast its relationship with Gaza from one of occupation to one of two ac-
tors at war, a recasting the international community has also come to accept.
Indeed, some international actors now deny the existence of occupation al-
together. In this regard George Bisharat observes, “Israeli military lawyers
have pushed to re-classify military operations in the West Bank and Gaza
Strip from the law enforcement model mandated by the law of occupation
to one of armed conflict. Today most observers—including Amnesty Inter-
national—tacitly accept Israel’s framing of the conflict in Gaza as an armed
conflict, as their criticism of Israel’s actions in terms of the duties of distinc-
tion and the principle of proportionality betrays.”

This no doubt accounts, in part, for the overwhelming popular support
among Israelis for the devastating war on Gaza. Hence, many Israelis and
members of the international community no longer feel uncomfortable with
the occupation at a time when the occupation has grown more repressive
and perverse.

The inapplicability of occupation as an analytical (and legal) framework
leads to another important paradigm shift regarding Israel’s intentions to-
ward the Palestinians and their territories. This shift is from one of ongoing
occupation to one of annexation and imposed sovereignty (i.e., claiming
that the West Bank or parts of it are de facto sovereign Israeli territory).

This shift is illustrated in part by the following policies: the building of
the separation wall; massive Israeli settlement expansion; the continued
confiscation of Palestinian lands; the building of the massive settlement
road network from which Palestinians are effectively barred; limited access
to the Jordan Valley by nonresident Palestinians; the isolation of Gaza and
its physical, economic, and demographic separation from the West Bank;
and the subsequent reshaping of the Palestinian-Israeli conflict to center on
Gaza alone and on Israel’s hostile relationship with Hamas. A critical feature
of this reshaping has been the transformation of Palestinians into a humani-
tarian problem, which I discuss below, and the identification of Gaza solely
with Hamas and therefore as alien.

Hence, any resistance by Palestinians to Israel’s repressive occupation, in-
cluding attempts at economic empowerment, is now considered illegitimate
and unlawful. Indeed, Palestinians have been severely punished for trying to
defend themselves against policies that oppress them.” Rather, they and the
governments elected to represent them are expected—indeed required—by
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Israel, the United States, the European Union, and some Arab states, to sub-
mit to Israeli actions—in effect, to collaborate with Israeli policy—and op-
pose any form of popular resistance to those actions.® Within this new para-
digm Palestinians become aliens and intruders in their own land, living in
submission and dependence. Any notion of a human community among
Palestinians, let alone a national or economic one, ceases to exist. Nowhere
is this more evident than in Gaza.

The paradigmatic shift from occupation to annexation also has been
accepted by key members of the international community, especially af-
ter Hamas’s electoral victory and seizure of Gaza. Not only have major do-
nors participated in the draconian sanction regime imposed on Gaza, but
they have privileged the West Bank over Gaza in their programmatic work.
Donor strategies now support and strengthen the fragmentation and isola-
tion of the West Bank and Gaza Strip and divide Palestinians into two dis-
tinct entities, offering exclusivity to one side—economically, politically, and
diplomatically—and criminalizing the other. The West Bank is deserving of
sustenance and Gaza, deprivation.

What emerges are, in effect, two political-economic models. The West
Bank model is characterized by restricted levels of institution-building, iso-
lated pockets of business and commercial development themselves shaped
by a cantonized geographical entity, and the professionalization of security
forces. This model is devoid of political content and does nothing to con-
front the occupation; to the contrary, it advocates silence and represses criti-
cism. There is also the Gaza Strip model, characterized by siege, isolation,
collective punishment, and economic subjection with a leadership strength-
ened by the occupation but unable to do anything to address it.” Both mod-
els have failed, and their failure underlines the fact that the Palestinian state
has long been an Israel-U.S. project, not a Palestinian one.

Increasingly, economic activities are evolving as a response to decline and
breakdown and to the unwillingness of the donor governments to meaning-
tully, that is, politically, challenge the status quo. This unwillingness repre-
sents nothing less than collusion with maintaining Israel’s occupation.

Transforming Palestinians into perpetrators, without claim, has assumed
different dimensions since the election of Hamas, particularly with regard
to the changing nature of physical destruction in the West Bank, which rep-
resents another critical change. The Israeli journalist Amira Hass has de-
scribed to me a steady process of destroying many vestiges of Palestinian life
in the West Bank as they have historically existed. Old roads long used by
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Palestinians traveling between major towns and surrounding villages are be-
ing eliminated, as are traditional intersections, buildings, and certain com-
mercial areas. What is happening is no less than the erasure of a Palestinian
presence in the West Bank.

Another new and related feature is the increasing bureaucratization of
Israel’s system of control, or what the Israeli scholar Neve Gordon calls the
privatization of Zionism. Gordon argues that while the state was long re-
sponsible for urban planning and development inside Israel and the West
Bank, incrementally the task has been subcontracted to the corporate sec-
tor.'® In the West Bank, this shift (in tactics as opposed to strategy) is illus-
trated by the fact that some military checkpoints are no longer manned by
soldiers but are administered by private Israeli security companies. This is
also true for the Erez crossing point from Israel into Gaza.

Hence, in addition to the political imperatives underlying checkpoints,
terminals, and other physical barriers, there is now an entrenched bureau-
cratic imperative that has its own interests, needs, and priorities. Bureaucra-
tizing this structure depoliticizes it by making it a necessary and permanent
part of everyday life. One must add to this Israel’s intense, almost complete
bureaucratic control of everyday life in the West Bank and Gaza.

Key Paradigm Shifts: Sectoral Level Changes

The Economy

“We started with food aid and we have returned to food aid” This was the
conclusion of a Palestinian economist in Ramallah in 2007. Her words pow-
erfully capture what is perhaps the most dramatic paradigm shift in the way
Palestinians are perceived and addressed: from a society (worthy of) pur-
suing developmental change to an impoverished community seeking relief,
what the analyst Sami Abdel Shafi refers to as “engineering Palestinians into
perpetual beggars”!!

The resulting “humanitarianization” and immiseration of Palestinians—
turning Palestinians into charity cases and paupers—has many illustrations.
In 2007, for example, 30 percent of income earned by Palestinians between
1972 and 2006 was being brought into the economy as emergency aid result-
ingin large part from Israel’s severing of economic and commercial ties after
four decades of integration and forced dependence.'? In 2008, external aid
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to the PA equaled almost 30 percent of GDP, which means that without such
donor aid, there would be fiscal collapse.”® By 2008, approximately 8o per-
cent of families in Gaza relied on humanitarian aid to survive, compared
to 63 percent in 2006; currently that figure remains largely unchanged. Be-
tween 1999 and early 2008, the number of families receiving food aid from
UNRWA increased from 16,174 to 182,400, or 860,000 people (although
other estimates place this number at 750,000).!* Furthermore, the World
Food Programme was feeding an additional 302,000 Gazans, meaning that
over 1.1 million out of 1.4 million people in Gaza were receiving food aid
in 2008.

The shift from political to humanitarian priorities derives from several
factors:

The total fragmentation of the geographical base of the Palestinian
economy, with the complete separation of Gaza and the West Bank
and the division of the West Bank into at least eleven cantons and
subcantons on no more than 62 percent of the land.

The use of aid as a form of punishment inflicted by Israel (in the form
of closure and then blockade) and, critically, by the international
community."

The growing ineffectiveness of international aid, particularly after 2006,
as assistance—composed in large part of humanitarian relief and
services—was being provided outside any economic framework,
having little if any bearing on sustainable development.

Hence, the steady imposition of Israeli imperatives unchallenged, and
then actively supported by, the international community, coupled with the
use of aid as a punitive weapon, gave rise to a clear shift in the way some
foreign governments, aid agencies, and other international organizations
approached Israeli-Palestinian relations. This shift, acutely clear after the
January 2006 elections, moved strongly away from any commitment to Pal-
estinian self-determination toward one that emphasized relief and charity'*—
helping people survive while they are being contained and punished and
their economy disabled.

Indeed, the precipitous decline of the private sector, the driver of eco-
nomic growth whose impact on the sustained health of the economy is enor-
mous, provides a powerful illustration of economic disablement and the
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impoverishment it produces. Prior to the horrendous attack on Gaza, for ex-
ample, the private sector was on the verge of collapse due to Israeli closure
and blockade preventing the import of raw materials and the export of fin-
ished products. Before Hamas’s June 2007 takeover of the Strip, 54 percent
of Gaza’s employment was generated by the private sector. Gaza’s manufac-
turers imported 95 percent of their inputs and exported their finished prod-
ucts primarily to Israel and the West Bank. Between June 2005 and Sep-
tember 2008, the number of operating factories in Gaza had declined from
3,750-3,900 to 23."7 Approximately 100,000 people, virtually the entire pri-
vate sector, lost their jobs.'®

Perhaps more ominous was the growing informalization of the economy.
Prior to the December 2008 invasion of Gaza, the World Bank observed a
“redistribution of wealth from the formal private sector towards black mar-
ket operators”"® Indeed, Gaza’s growing tunnel trade with Egypt has turned
the once-impoverished town of Rafah into a busy market where a variety of
goods, including weapons, can now be purchased. Rafah’s growing economy
is yet another illustration of fragmentation and the distortion it produces,
of creating economic islands—be they in Gaza or the West Bank—that the
World Bank correctly termed “development dead-ends”® Furthermore, said
the Bank, the “near absence of private sector activities” combined with a fi-
nancial crisis deriving from the inability of people to pay for services such
as water, garbage collection, and sewage treatment, and the inability to im-
port spare parts and supplies, also resulted in the collapse of the municipal
sector.?! This represented no less than the change in Gaza’s already fragile
economy from one driven in large part by private-sector productivity to one
dependent on public-sector salaries and humanitarian assistance, a condi-
tion that obtains to varying degrees in the West Bank as well.2

Yet this transformation or paradigm shift that reduces Palestinians from
a political to a humanitarian issue has been accompanied by another equally
dangerous paradigm shift. Since the Hamas victory in January 2006, Isra-
el’s policy goal is no longer just the isolation of Gaza but its disablement, as
seen in a policy shift from one that addresses the economy in some manner
(whether positively or negatively) to one that dispenses with the concept of
an economy altogether. That is, rather than weaken Gaza’s economy through
punishing closures and other restrictions as it has long done, the Israeli gov-
ernment has, since June 2006, imposed a form of indefinite blockade—
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replacing closure—that treats the economy as totally irrelevant, a dispos-
able luxury.”

This was underlined by the Israeli Supreme Court’s decision approving
fuel cuts to Gaza in October 2007 (permissible since it would not harm “es-
sential humanitarian needs” of the population),* followed in January 2008
by electricity cuts and in May 2008 by a lowering of acceptable levels for fuel
and electricity. The court stated, “We do not accept the petitioners’ argument
that ‘market forces’ should be allowed to play their role in Gaza with regard
to fuel consumption”? Thus, according to the Supreme Court, it is accept-
able to harm Palestinians and create a humanitarian crisis for political rea-
sons. Or as the analyst Darryl Li put it, “In place of any legal framework, the
state has proposed—and the court has now endorsed—a seemingly simple
standard for policy: once ‘essential humanitarian needs’ are met, all other
deprivation is permissible.”*

It is no longer—and in fact has not been for quite some time—a ques-
tion of economic growth, change or reform, freedom or sovereignty, but of
essential humanitarian needs, of reducing the needs and rights of 1.65 mil-
lion people in Gaza to an “exercise in counting calories”” and truckloads of
food. In this way, Israeli policy blurs and, in fact, justifies the destruction
of Gaza’s economic capacities, which was largely completed with the 2008-
2009 war. Within such a scenario aid can, at best, be no more than a pallia-
tive “slowing down socioeconomic decline [rather] than a catalyst for sus-
tainable economic development.”?® Writing about the West Bank, the World
Bank similarly observed, “Large amounts of donor aid have produced insig-
nificant growth and an increase in economic dependency despite the con-

sistent improvement in [PA] governance and security performance.””

The Social Sector

Summarizing the approach of the donor community toward Palestinians
post-Hamas, Dr. Thomas Neu, a development specialist with over thirty
years of experience in the West Bank and Gaza, lamented, “You don’t de-
stroy a society in order to build it up again*® While it is certainly premature
to argue the demise of Palestinian society, it is absolutely essential to argue
its decline. This decline has a long history and is marked by many factors af-
fecting the West Bank and Gaza. Perhaps the most important concerns the
family unit, which despite the continuous pressures imposed on it has re-
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mained remarkably resilient and adaptable but is now increasingly less so.
The pressures resulting from territorial fragmentation and economic block-
ade have been onerous.

The family unit has been weakened by an expanding humanitarian crisis,
resource dispossession, internal violence and disorder, and heightened inse-
curity. Traditional buffers in times of economic distress such as remittances,
investments, loans, and solidarity payments have markedly decreased due
in large part to Israel’s long-standing regime of economic restrictions and to
the international economic and financial boycott. The family also has suf-
fered greatly as a result of factors tied to or resulting from two decades of po-
litical violence and economic regression. To name just a few: early marriage;
the oppression of women; the traumatization of children with violence the
defining feature in their lives, which became even more extreme with the
war on Gaza; the loss of childhood and growing incivility among children;
the diminished authoritative role of the father resulting from his inability to
provide for and protect his family; the receding of traditional forms of au-
thority; the weakening of socializing institutions such as the school and the
political faction; the decline of the community; and declining health care
and educational access. These are old problems, but what is new—and long
argued to me with a palpable urgency—is their level of acuity, another criti-
cal paradigm shift.

If there is a powerful and consistent theme among the many people inter-
viewed over the last few years—Palestinians, Israelis, and internationals (es-
pecially members of the donor community)—it is this: that the situation in
Gaza and the West Bank is rapidly approaching a watershed in terms of the
damage inflicted on the individual, the family, and the community. The fear
of unabated and irreversible decline is deep and unprecedented and directed
to the fact that Palestinians are approaching a degree of damage and loss that
will take billions of dollars and generations of Palestinians to reverse. This
reality has many illustrations that include a population in which, conserva-
tively, 75 percent of its members now suffer from severe depression; in which
nearly 75 percent of all those injured between September 2000 and Septem-
ber 2008 were between ten and twenty-nine years old; and in which 62 per-
cent of those killed between September 2000 and June 2008 were between
fifteen and twenty-nine years of age.*® Economically, socially, and demo-
graphically, it is impossible to outrun the reality of Gaza and the West Bank.
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Against their growing deprivation, brutalization, and isolation, people
are, by lack of choice and force of circumstance, turning inward. Hence, the
dislocating impact of territorial fragmentation and isolation on Palestinian
life is seen in another important paradigmatic shift—the localization or at-
omization of life and the reconceptualization of community. Since 2000, ac-
cess restrictions have created an even greater sense of place, in very practi-
cal ways. The time disappeared when a Gazan and a Nabulsi might meet at
Birzeit University and eventually get married; by 2004 they were unable to
even meet each other and would encounter objections from their families,
who did not want their son or daughter to be unavailable to them even for
visits. The same became true for business transactions; gone were the days
when a foreign NGO might hire a Hebron-based construction firm to carry
out a project in Nablus. The result has been a lack of intermixing. There have
been fewer interactions and friendships as people enter into increasingly
different political and structural situations (which, of course, the Israelis
encourage as part of a divide-and-rule system of selectively applied carrot-
and-stick inducements).

Israel has forced Palestinians to internalize the reality imposed on them;
people choose to remain in or near their localities because it is often too dif-
ficult to move beyond them and in Gaza it is impossible to do so. Conse-
quently, human, economic, and social activities increasingly devolve to the
locality, the neighborhood, and even the street (as was the case in Gaza prior
to Hamas’s June 2007 takeover), becoming more atomized and insular. The
result is clear: the emergence of particularism over universalism, the lat-
ter being far more evident as a value and a goal during the first Intifada. By
2004, people were already estranged from each other, their localities sepa-
rated. Because of this the concept of community has been redefined in terms
that are particular and near: we are worse off because they have one more
gate, one more road, one more clinic.

In this regard there also has emerged a growing religiosity among people
that is not fundamentalist in character but rather an attempt to find comfort
in religion. This has been accompanied by an increasing emphasis on fami-
lies and children and celebrations and festivals® in an attempt, perhaps, to
restore a sense of normalcy and empowerment within a political and struc-
tural situation that is decidedly abnormal and disempowering, to make, as
Lisa Taraki has written, “the very pursuit of happiness a manifestation of re-
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silience and resistance at the same time”**—in effect, to redefine the com-
munity within the boundaries of the enclave and to redefine solidarity as
the ability to live within it.** In this regard, the second Intifada represented
a dramatic deterioration from the first, which aimed to create a conscious-
ness of a people and a national collective, something that became increas-
ingly difficult, if not impossible, after 2000.

The redefinition of community in this narrowed and confined sense has
other consequences. By robbing people of time and space, this fragmented
reality militates against positive risk-taking and change (especially in so di-
minished an economic environment). This is because a great deal of crea-
tive and productive human energy is being used to survive in a malformed
system, one that is made more extreme by the hostility and violence between
Fatah and Hamas. The result is no less than the de-development of the hu-
man being.

The reconceptualization of community as enclave further speaks to the
way in which spatial dislocation may impact political identity. For example,
the word “Palestine” is used in two ways—to describe a geographical and
historical region, and to describe a Palestinian state. Yet, perhaps for the
first time in the history of the Palestinian national movement—itself virtu-
ally destroyed—the two have little if any connection to each other. The con-
nection between identity—social, economic, and political—and territory
is being destroyed by institutionalized fragmentation and the mitigation
of society. In a very real sense, Palestinians can no longer walk or traverse
the land in order to claim it as they have for so long; only the Jewish people
can.” Palestinians are less and less part of the natural landscape, which sup-
ports Amira Hass’s claim with regard to the physical destruction of the Pal-
estinian presence in the West Bank.

After the War on Gaza

After Israel's December 2008 invasion, Gaza’s already compromised condi-
tions became virtually unlivable. Livelihoods, homes, and public infrastruc-
ture were damaged or destroyed on a scale that the Israel Defense Forces it-
self admitted was indefensible.”* Among the ruins lie 1,500 factories and
workshops; nearly half of 122 health facilities, including 15 hospitals; 280
schools and kindergartens; and 58,000 homes.”
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These data are part of an overall picture of infrastructural damage and
destruction that will cost at least $2 billion to address. Observers report
destruction on a tremendous scale. In Gaza today, there is a profoundly
diminished private sector and virtually no industry. The 2008 assault also
destroyed 5,000 acres of agricultural land, including over 300,000 fruit-
bearing trees and 305 agricultural wells. Most productive activity has been
extinguished. One powerful expression of Gaza’s economic demise—and
the Gazans’ indomitable will to provide for their families—is its burgeon-
ing tunnel economy that emerged long ago in response to the siege and the
absence of alternatives that it created. Thousands of Palestinians have been
employed digging tunnels into Egypt—around one thousand tunnels are re-
ported to exist although not all are operational. According to local econo-
mists, by 2009 between 66 and 9o percent of economic activity in Gaza—
once considered a lower middle-income economy (along with the West
Bank)—was devoted to smuggling.*®

According to the World Food Programme, the Gaza Strip requires a
minimum of 400 trucks of food every day just to meet the basic nutritional
needs of the population. Yet despite a 22 March 2009 decision by the Israeli
cabinet to lift all restrictions on foodstuffs entering Gaza, only 653 trucks of
food and other supplies were allowed entry during the week of 10 May 2009,
at best meeting 23 percent of required need.”

Indeed, according to Amira Hass, by May 2009 Israel allowed only thirty
to forty commercial items to enter Gaza, compared to four thousand ap-
proved products prior to June 2006 when the Israeli soldier Gilad Shalit was
abducted.” Although restrictions on the entry of food were in practice lifted
during the summer of 2010 in response to international pressure after the
Gaza flotilla killings, critically needed materials for economic reconstruc-
tion and private sector rehabilitation are still banned, as is freedom of move-
ment. Without an immediate end to Israel’s blockade and the resumption of
trade especially, as well as the movement of people outside the prison that
Gaza has long been, the current crisis will grow more acute.

Adding to Gaza’s misery is the huge rehabilitative burden of the five thou-
sand injured and the social burden of families left without breadwinners.
Following the 2008 assault one hundred thousand Gazans were left home-
less, internally displaced, and temporarily residing in fifty-eight UNRWA
shelters or with private families (who themselves lost breadwinners).* This



116 SARA ROY

too will strain the economy. However, the greatest problem facing Palestin-
ians, especially children, is psychological trauma, which long preceded the
December assault but which has been made more acute because of it. Chil-
dren remember that the first attack on Gaza occurred while they were in
school. Approximately 161 of UNRWA 221 schools now have psychosocial
support programs but many more are needed.*?

Furthermore, the long-term impact of the enormous damage incurred by
the educational system, already seriously eroded before the hostilities began,
is another critical and inestimable constraint, with 8o percent of sixth-grade
pupils in Gaza failing math, science, English, and Arabic in 2008. Children
returned to schools that were badly damaged or destroyed, with potentially
unexploded ordnance lurking on the premises. Those that are functioning
report shortages of drinking water, textbooks, and other supplies such as
desks, which were used as firewood during the fighting.

Given these restrictions, among many others including the internal dis-
array of the Palestinian leadership, one wonders how the reconstruction to
which President Obama has referred will be possible. There is no question
that Palestinians in Gaza must be helped immediately. Programs aimed at
alleviating suffering and reinstating some semblance of normalcy are on-
going but at a scale shaped entirely by the extreme limitations on the avail-
ability of goods. In this context of repressive occupation and heightened re-
strictions, what does it mean to reconstruct Gaza? How is it possible under
such conditions to empower people and build sustainable and resilient in-
stitutions able to withstand expected external shocks? And what exactly are
Palestinians being asked to sustain: an economy that the World Bank says
has been “hollowed out” by Israel’s security regime?* This, too, points to
the critical need to shift the political discourse away from the notion of
state building, which has proven empty, to one of ending the occupation, or
what Palestinians now term “liberation”” Planning for long-term sustainable
change, let alone development, in the presence of the stranglehold of Israeli
occupation is a futile and meaningless exercise, as the last few decades have
made painfully clear. The occupation must end; then one can discuss about
what arrangement should follow.

A few months after the war ended, I spoke with some friends in Gaza,
and the conversations were profoundly disturbing. My friends spoke of the
deeply felt absence of any source of protection, be it personal, communal, or
institutional. There is little in society that possesses legitimacy, and there is
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a fading consensus on rules and an eroding understanding of what they are
for. Trauma and grief overwhelm the landscape despite expressions of resil-
ience. “We have lost all sense of the ordinary—what it is like to live an ordi-
nary day—and perhaps more importantly we fear we will never be able to
retrieve it, no matter how desperately we try” The feeling of abandonment
among people appears profound, understood perhaps in their growing in-
ability to identify with any sense of possibility. But what struck me most of
all was this comment: “It is no longer the occupation or even the war that
consumes us but the realization of our own irrelevance.

Toward what possible good can the infliction of such mass suffering con-
tribute? The situation in Gaza continues to deteriorate despite the astound-
ing resilience of its people. What is happening there is nothing less than the
slow but steady destruction of an economy, a society, and a way of life in
which any sense of a future resides.

Ultimately Gaza’s fate, like that of all Palestinians, does not lie in food
convoys or enhanced levels of foreign assistance but in the rule of law and
its just enforcement. Absent this, we shall all bear responsibility for Gaza’s
demise.
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6. The Legal Trajectory of the
Palestinian Refugee Issue

From Exclusion to Ambiguity

SUSAN MUSARRAT AKRAM

At the end of 2011, out of a total Palestinian population
of about 11.2 million persons, some 7.4 million were refugees or internally
displaced.! The Palestinian people constitute one of the largest and longest-
standing unresolved situations of displacement in the world; about one
in three refugees worldwide is Palestinian.” Given the size and protracted
nature of this refugee flow, one would imagine that a great deal of energy
would be expended on adapting international legal principles to craft a du-
rable solution for this problem. Instead, it is often said that the Palestinian
refugee problem is unique, that existing principles are inapplicable, that ex-
isting legal instruments do not cover Palestinian refugees, and hence that
the problem is intractable.?

Since the drafting of the Universal Declaration of Human Rights in 1945,
both widespread state practice and a codified body of law have developed
that address almost every aspect of refugee and displaced persons’ rights.* A
central premise is that all refugees, without distinction, have certain rights,
and that states have concomitant obligations to respect, protect, and imple-
ment those rights. The core legal principles applicable in the search for du-
rable solutions for mass refugee flows are: the right to return to one’s home
and place of origin in safety; the right to voluntarily choose among avail-
able resettlement options; the right to full restitution of property left be-
hind; and the right to compensation for loss or damage to refugee property.®
The right to protection for refugees and stateless persons, and the engage-
ment of the international community in providing the benefits that are lost
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from failure of national protection, have been spelled out in explicit terms
in several of the most widely ratified treaties that exist today, including the
1951 Refugee Convention and the 1954 Convention on Stateless Persons.®
These treaties broaden the fundamental customary international law rights
of return and restitution, incorporate what are considered binding inter-
national definitions of refugees and stateless persons, and expand inter-
national obligations to implement fundamental refugee and stateless per-
sons’ rights.”

These rights have not only been codified in widely ratified treaties, they
have also been increasingly incorporated in peace agreements all over the
world accompanying solutions for mass refugee flows. Peace agreements in
the former Yugoslav states of Kosovo, Croatia, and Bosnia-Herzegovina rec-
ognize and implement refugee return and property restitution.® The same
is true for peace agreements concerning Georgia; Tajikistan; the multistate
CIREFCA agreement of Central America involving Guatemala, El Salva-
dor, Honduras, and Mexico; and many African agreements such as in Sierra
Leone, Rwanda, Burundi, Mozambique, and Liberia.’ In Liberia, Angola,
Rwanda, Georgia, Myanmar, Mozambique, Zimbabwe, Afghanistan, Iran,
the Democratic Republic of Congo, Guatemala, Abkhazia, and the Russian
Federation, negotiated agreements specifically require that refugees and
displaced persons are to be permitted to return to their homes or former
places of residence.’® These and other agreements recognize and implement
property restitution, including those for Bosnia, Kosovo, Cambodia, Guate-
mala, Mozambique, Rwanda, Croatia, Burundi, and Georgia.'! These agree-
ments not only spell out legal rights but also create implementing mecha-
nisms to make the rights a reality. As Scott Leckie of the Center on Housing
Rights and Evictions (COHRE) has remarked, “During the past two decades
millions of people throughout the world have been able to formally exer-
cise their housing, land, and property restitution rights and return home,
from Tajikistan to Kosovo, from Mozambique to Liberia, and from Bosnia-
Herzegovina to South Africa and beyond”'* At the same time, there has
been increased attention to addressing root causes of displacement, with
an emphasis on restorative and sometimes retributive justice and security
as essential elements of the durability of solutions.”” This is not to say that
such refugee solutions are perfect, or that they are always respected, or that
the solutions always remain durable. The point is that in these cases there
is greater attention to and awareness of the core rights and obligations that
must be part of any postconflict refugee plan. In other words, there is a re-
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newed focus on framing political solutions on rights grounded in inter-
national law.'*

In sharp contrast is the Palestinian refugee case. Despite the development
of a significant body of as-yet-unimplemented law on Palestinian refugee
rights, the Palestinian case is characterized by exclusions. Exclusion clauses
specifically directed at Palestinians appear in the major rights treaties and
international agency mandates. The right of return, housing and property
rights, and the principle that refugees should be permitted to choose their
own solution have all been systematically excluded from the framework for
discussion about solutions.'” And issues like restorative and retributive jus-
tice or truth and reconciliation are not even on the horizon in plans for the
end of conflict.'®

Christine Bell’s statement that “the Israel/Palestinian peace agreements
demonstrate an almost complete divorce between the concept of peace and
the concept of justice” could not be more apt.'” Throughout the various peace
negotiations and agreements between the Israelis and Palestinians, the core
international legal principles governing refugee rights have been singularly
absent. Over time, the most that can be said is that the principles of exclu-
sion characterizing the Palestinian refugee case evolved into principles of
ambiguity in the last unofficial negotiations, but with the same result: ab-
solving the parties of incorporating rights and justice in the framework for
resolution.

Thus, in contrast to the plethora of peace agreements requiring imple-
mentation of core refugee rights, the various negotiated arrangements (com-
monly called “agreements” in the Palestine-Israel situation), from Oslo to
the Road Map, either omit any references to Palestinian or to international
human rights law in general, or replace the understood international frame-
work with a political framework that distorts the legal requirements them-
selves.'® I will review how international law on individual Palestinian refugee
rights has played out through the main negotiation processes and agree-
ments, omitting discussion of proposals that were not substantive negotia-
tions, such as the Arab Peace Initiative of 2002.

The Oslo Process

Although the Madrid negotiations preceded the Oslo process, Madrid did
not result in any agreements, though its Letter of Invitation laid out a frame-
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work for the opening conference as well as for future bilateral and multi-
lateral negotiations, and affirmed that negotiations would be based on UN
Resolutions 242 and 338—the relevance of which will be discussed below. It
is important to note that to date, the only real “agreements” reached on the
Palestinian-Israeli conflict resulted from the Oslo process, but these are only
interim and not final agreements or final peace treaties. A series of docu-
ments resulted from the Oslo process, but the most important ones con-
cerning the key issues and claims were the 1993 Declaration of Principles
(DOP), the 1994 Gaza-Jericho Agreement, and the 1995 Interim Agreement
between Israel and the PLO." In all of these instruments, there are limited
references to human rights.

The 1993 Declaration of Principles, the initial framework agreement be-
tween the parties, states that its purpose is to recognize mutual legitimate
and political rights to achieve a “just, lasting and comprehensive peace set-
tlement and historic reconciliation through the agreed political process?
There is no reference to what will define the “legitimate rights” involved, let
alone reference to any of the key instruments or customary law on refugee
rights. The 1994 Gaza-Jericho Agreement refers generally to “internationally-
accepted norms and principles of human rights” as governing the “powers
and responsibilities” of the parties, but without any specification of what
norms or rights apply, and without reference to treaties or UN Charter ob-
ligations.*! In the 1995 Interim Agreement, there is a reference to “rights,’
but the only legal rights specified are those concerning government and ab-
sentee property acquired by Israelis in the Occupied Territories. This pro-
vision requires Palestinians to respect these rights; no parallel rights are
recognized for Palestinian refugee or absentee property acquired by Is-
rael, or any other individual Palestinian rights.?> Both the Interim Agree-
ment and the 1998 Wye River Memorandum imply that internationally ac-
cepted norms are subject to the agreements themselves, rather than that the
agreements are governed by applicable international law, which is what law
requires.”

Concerning key refugee rights, the Oslo process postponed discussion of
the refugee issue until the final stage, which to date has never materialized.
Thus, the main rights discussed above were not referenced at all.** However,
the lack of commitment to an international legal framework as the reference
for negotiations can be seen as a critical reason for the failure of the entire
Oslo enterprise.”
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Camp David and Taba

The talks at Camp David in 2000, though the subject of extensive publicity,
did not result in any agreements. However, the parties did issue a trilateral
statement reaffirming that the negotiations aimed at achieving “a just and
lasting peace” were based on UN Security Council (UNSC) Resolutions 242
and 338.% Far more extensive were the negotiations between PLO and Is-
raeli officials in January 2001 in Taba, Egypt. The Taba Summit resulted in
two separate draft proposals published by the parties.”” The proposals, one
by the Palestinians and one by the Israelis, reflect a much deeper discussion
of the Palestinian refugee issue than in prior negotiations, but also reflect
two dramatically different approaches to refugee rights and legal principles.

The Palestinian proposal reflects a sophisticated understanding of the
international law of Palestinian refugee rights and incorporates a sound le-
gal framework, a refugee definition, mechanisms and modalities for imple-
menting durable solutions for the refugees, and an “end of claims” clause.”
The Palestinian proposal is consistent with the framework and principles
underlying UN General Assembly (UNGA) Resolution 194, the core UN
resolution incorporating refugee rights for the Palestinians, international
law, and practice on refugee rights.? It focuses on the voluntary choice of
the refugee to decide to return to home or land within 1948 Israeli bor-
ders, or to choose from available resettlement options. The Palestinian pro-
posal discusses Israel’s moral and legal responsibility for forced displace-
ment and dispossession of Palestinian refugees in 1948 and for preventing
their return.’

The Israeli proposal, called a “private non-paper draft,” responded to the
Palestinian proposal, and includes the Israeli narrative on the Palestinian
refugee issue, a framework for a solution and a mechanism for implemen-
tation, modalities for compensation and rehabilitation, a special clause for
Jewish refugees, and an “end of claims” clause. It does not have a refugee
definition.*! The five options set out in the Israeli proposal are: a limited
number of refugees “returning” to Israel; a land swap; resettlement primarily
in a Palestinian state; rehabilitation in Arab host countries; and some reset-
tlement in third states.*> The Israeli proposal does not acknowledge Israel’s
direct responsibility for the refugee issue or for implementing durable solu-
tions, but states that Israel has indirect responsibility along with “all those
parties directly or indirectly responsible”* The Israeli response is, in es-
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sence, a political framework, inconsistent with Resolution 194, in that al-
though it lists five options for a solution, the solution is driven by Israel’s
concern for preservation of an institutionalized Jewish-privileged state in-
cluding Jewish control of land, rather than implementation of individual
refugee choice to return and obtain restitution of Palestinian property.*

The Geneva Initiative

The Geneva Initiative, a private, nongovernmental initiative made public
in October 2003, much like the Israeli response in the Taba negotiations,
reverses the international law framework.” The key UN resolutions refer-
enced in Geneva are UNSC Resolutions 242 and 338. In Article 7 of Geneva,
the main provision on refugees, the drafters state that “the parties recognize
that UNGAR 194, UNSC Resolution 242, and the Arab Peace Initiative . . .
concerning the rights of the Palestinian refugees represent the basis for re-
solving the refugee issue, and agree that these rights are fulfilled according
to Article 7 of this Agreement” In the Preamble, the drafters likewise re-
iterate their commitment to UNSC Resolutions 242 and 338 and state that
“this Agreement is based on, will lead to, and—by its fulfillment—will con-
stitute the full implementation of these resolutions.”*” In other words, 194,
242, and 338 mean what the drafters interpret them to mean, rather than
what international legal consensus and state practice say they mean.
Article 7 presents five options for the refugees. They include “return” to
“the state of Palestine,” areas in Israel to be transferred to Palestine in a land
swap, third-country resettlement, and limited “return” to Israel in a total
number that Israel agrees to accept—but the latter would be part of a for-
mula incorporating the fifth option, in which the largest proportion will be
required to be resettled in third states and absorbed in Arab host states.”®
Although the return provision states that the solution process for refugees
“shall entail an act of informed choice,” the real choice of return at refugee
discretion is not part of the formula.*® Rather, property compensation is
discussed and a mechanism for compensation through an International
Commission is described. Israel would agree to a single “lump sum” contri-
bution to an international fund, which would be the total accepted Israeli
liability for the Palestinian refugee problem. Property of Israeli settlers left
in the Occupied Territories would be used to offset Israeli payments to this
fund. Israel would also contribute to a “refugeehood” fund to be distributed
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to refugee communities for development, but the details of this fund were
never made public.?

The Road Map for Peace

In contrast to Taba and the Geneva efforts, the latest intergovernmental initia-
tive, the Quartet’s Performance-Based Road Map for Peace, issued in April
2003, does not refer to international law on individual refugee rights or to
any outside framework besides what the parties agree upon.*' The Road Map
was preceded by a speech given on 24 June 2002 by President George W.
Bush in which he called for a Palestinian state.** The Road Map attempts to
provide conditions for realizing its creation and “propose[s] a phased time-
table, putting the establishment of security before a final settlement. It is de-
signed to create confidence, leading to final status talks*

The Road Map, like Oslo, refers to the refugees as part of the third and
final phase, when the parties are to “reach a final and comprehensive per-
manent status agreement that ends the Israel-Palestinian conflict in 2005,
through a settlement negotiated between the parties based on UNSC Reso-
lutions 242, 338, and 1397, that ends the occupation that began in 1967, and
includes an agreed, just, fair, and realistic solution to the refugee issue.”** The
three Security Council resolutions referenced do not address any of the in-
dividual refugee rights at all. The language of 242 (para. 2), “Affirm[ing] fur-
ther the necessity . . . For achieving a just settlement of the refugee problem,”
is simply recalled in 338 and 1397.*” Although there is an argument that this
language, by implication, must refer back to 194 because that is the inter-
national consensus for the resolution of the refugee problem, and this may
have been the PLO’s assumption, it is clearly not Israel’s assumption or in-
tention.* The absence of any reference to 194 appears quite deliberate.

These three resolutions—242 (1967), 338 (1973), and 1397 (2002)—set out
an exchange solution, “land for peace,” that is considered the basis of the
two-state solution incorporated into 1397 as “a vision of a region where two
States, Israel and Palestine, live side by side within secure and recognized
borders”* This formula, however, leaves out the individual rights of Pales-
tinians as refugees to return, restitution, and compensation, and appears to
incorporate a trade-off between the “right” to a state and individual rights.*®
All of the negotiation processes thus far have been based on the formula of
two ethno-national states in the Mandate Palestine area. Under such a plan,
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the refugees would be resettled in a future state of Palestine in the West
Bank, Gaza, and East Jerusalem. As there is no explicit reference to the rights
of Palestinian refugees and displaced persons to return to their homes or to
housing and property restitution as understood under international law, the
settlement of the refugee question could thus be based on some notion of
humanitarian/political considerations, not legal principles.

Israeli Unilateral Withdrawal from Gaza

The last supposed gesture toward a peace plan was the unilateral Israeli with-
drawal from Gaza in August 2005, with the claim that this effectively termi-
nated Israeli occupation there. Under Israel’s Revised Disengagement Plan
of 6 June 2004, passed by the Knesset, Israel claimed that its intentions in
withdrawing were to “dispel the claims regarding Israel’s responsibility for
the Palestinians within the Gaza Strip”* However, under the Disengage-
ment Plan, Israel maintains the right to guard and monitor all of the exter-
nal borders of Gaza, including Gazan airspace and coastal waters. Further,
Israel reserves the right to use force of any kind in the Gaza Strip.” Under
accepted legal consensus, an occupation terminates when the effective con-
trol of the occupier has ceased.” The cessation of occupation presupposes
that sovereignty returns to the legitimate occupant, and the occupant can
exercise self-determination and independence. None of these criteria are
met in the situation in Gaza, and the continued and effective sealing-off of
people and goods into and out of Gaza confirms that Israel remains firmly
in control of the territory.> Moreover, as to the divestment of responsibility
in Gaza, Israel’s unilateral actions of formal withdrawal violate the language
and intent of numerous provisions of the Oslo Agreements. For example,
the 1995 Israel-PLO Interim Agreement on the West Bank and Gaza Strip
states that “neither side shall initiate or take any step that will change the sta-
tus of the West Bank and the Gaza Strip pending the outcome of the perma-
nent status negotiations.”> Nor is unilateral withdrawal consistent with Ar-
ticle L1 of the Interim Agreement, which requires Israel to transfer powers
and responsibilities to the Palestinian Council (the permanent successor to
the Palestinian Authority), and until such time as that takes place, continue
to exercise such powers and responsibilities itself.>* Although Hamas has de
facto, and possibly de jure, powers in Gaza, it is not the recognized sovereign
or successor to the Palestinian Authority that can inherit the powers and re-
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sponsibilities of the Oslo Agreements.” Although the Oslo Agreements have
been materially breached by both sides, neither Israel nor the PLO has re-
pudiated them, so provisions that can be executed remain the obligation of
the parties.®® Israel’s obligations to respect and protect the Gazan population
and territory as an occupying power under the Hague and Fourth Geneva
Conventions should remain in force.””

Israel’s other goal in withdrawal from Gaza is stated in Principle 3 of the
Revised Disengagement Plan: “In any future permanent status arrangement,
there will be no Israeli towns and villages in the Gaza Strip. On the other
hand, it is clear that in the West Bank, there are areas which will be part of
the State of Israel, including major Israeli population centers, cities, towns
and villages, security areas, and other places of special interest to Israel”*®
The goal of dividing the territory over which Palestinians have a right to self-
determination and a sovereign state runs afoul of customary law that re-
quires that a single territorial unit for a people’s self-determination must not
be dismembered.” In the Declaration of Principles and the Interim Agree-
ment on the West Bank and Gaza Strip, Israel and the PLO agreed that the
West Bank and Gaza were a “single territorial unit . . . whose integrity is to
be preserved pending the conclusion of permanent status negotiations.”®

The recognition of Palestine as a non-member observer state by the UN
General Assembly on 29 November 2012 has not materially changed this as-
sessment of the legal framework applicable to the negotiated agreements and
peace “process” between Israel and the Palestinians to date. The resolution
requesting non-member observer statehood recognition references UNGA
Resolution 194(III) in its preamble, and lists refugees, borders, settlements,
Jerusalem, water, and security among the issues to be resolved in final sta-
tus talks. At the same time, the resolution refers to the Arab Peace Initia-
tive of 2002 as the basis for a “just and agreed upon” solution for the Pales-
tinian refugees, rather than Resolution 194 as the framework for resolution.
The Arab Peace Initiative’s “agreed upon” language returns to the negotia-
tion framework driven by Israel’s Jewish-preferencing discussed above, and
not to a legal framework.®

This brief mapping of the legal story of post-1948 Palestinian refugee
rights shows that law has not served the Palestinians well—and not because
of any paucity of applicable legal principles to their claims. The political
project has been one of sustained and vigorous efforts to preclude the appli-
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cation of the plethora of legal rights and obligations that apply to the reso-
lution of the conflict and the refugee problem—first through exclusion, and
then through deliberate ambiguity. This story is one of the emasculation of
legal rights, meaning rights devoid of content—an exercise in symbolism
that fools the uninformed, but brings the parties no closer to a lasting peace
than they have been for the last six decades.

Notes

The author thanks Boston University law students Robert Guth and Amber Camio
for their excellent research assistance on this chapter. It could not have been com-
pleted without them.

1. BADIL Resource Center for Palestinian Residency and Refugee Rights, Sur-
vey of Palestinian Refugees and Internally Displaced Persons: 2010-2012 (Bethlehem:
BADIL, 2012), 2 (hereafter BADIL, 2010-2012 Survey). According to UNRWA,
4,797,723 Palestinian refugees were registered in its “area of operation” (West Bank,
Gaza, Jordan, Syria, and Lebanon) as of 1 January 2012 (UNRWA Statistics, http://
www.unrwa.org/etemplate.php?id=253).

2. Terry Rempel, “Housing and Property Restitution: The Palestinian Refugee
Case,” in Returning Home: Housing and Property Restitution Rights of Refugees and
Displaced Persons, ed. Scott Leckie (Ardsley, NY: Transnational, 2003), 275.

3. See, e.g., Donna E. Arzt, Refugees into Citizens (New York: Council on For-
eign Relations Press, 1997), 64, arguing that Israel can justly deprive right of return
based on national security concerns; Marc Zell and Sonia Shnyder, “Palestinian
Right of Return or Strategic Weapon?: A Historical, Legal and Moral-Political
Analysis,” Nexus: a Journal of Opinion 8 (2003): 100-104, arguing that repatriating
Palestinian refugees is neither practical nor obligatory during Israel’s state of pub-
lic emergency; Joel Singer, “No Palestinian ‘Return’ to Israel,” ABA Journal 87, no. 2
(2001): 14, arguing that once the PLO agreed to a two-state partition, Palestinians
as a people forfeited claims to return to the Jewish state of Israel.

4. For further analysis of the development of the right of return and restitu-
tion in customary international law see John B. Quigley, “Repatriation of Displaced
Palestinians as a Legal Right,” Nexus: a Journal of Opinion (2003): 17, 18-19; Terry
Rempel, “Housing and Property Restitution,” 275, 308-311; Eric Rosand, “The Right
to Return Under International Law Following Mass Dislocation: The Bosnia Prece-
dent?)” Michigan Journal of International Law 19 (Summer 1998): 1121-1139. See also
Scott Leckie, ed., Housing, Land, and Property Restitution Rights of Refugees and
Displaced Persons (Cambridge: Cambridge University Press, 2007), covering the
breadth of black-letter and soft law, including conventions, peace agreements, dec-
larations, and guiding principles, codifying and expanding the law on refugee and
displaced persons’ rights.

5. United Nations High Commissioner for Refugees (UNHCR) Executive
Committee (EXCOM) Conclusion No. 67 (XLII), Resettlement as an Instrument of
Protection (1991); UNHCR EXCOM Conclusion No. 40 (XXXVI), Voluntary Re-



The Legal Trajectory of the Palestinian Refugee Issue 131

patriation (1985); UNHCR EXCOM Conclusion No. 18 (XXXVI), Voluntary Repa-
triation (1980); UNHCR EXCOM Conclusion No. 15 (XXX), Refugees without an
Asylum Country (1979); UNHCR EXCOM Conclusion No. 5 (XXVIII), Asylum
(1977).

6. Convention relating to the Status of Stateless Persons (CSSP), 28 September
1954, 360 UN.T.S. 117; Convention relating to the Status of Refugees (CSR), 28 July
1951, 189 UN.T.S. 137.

7. For example, the well-established right of restitution was complemented by
provisions that required states to recognize the refugee’s right to own property, pro-
tected property claims by disregarding the refugee period for purposes of conti-
nuity of use and ownership, and guaranteed the refugee’s right to consolidate prop-
erty by transferring assets into and out of the state of refuge. CSSP, at arts. 10, 13, 14,
30; CSR, at arts. 10, 13, 14, 30. The right of return was complemented by a prohibi-
tion of involuntary return by the state of refuge (refoulement). CSR, at art. 33. See
also Susan M. Akram and Terry Rempel, “Recommendations for Durable Solutions
for Palestinian Refugees: A Challenge to the Oslo Framework,” Palestine Yearbook
of International Law 11, no. 1 (2000-2001): 9-15. For examples of these principles
incorporated into peace agreements, see infra notes 8, 9, and 10, and accompany-
ing text.

8. Protocol on Voluntary and Sustainable Return, Kosovo-Serb.-UN Interim
Admin. in Kosovo, art. 1, 6 June 2006, http://www.unmikonline.org/pio/returns
/Protocol-on-returns-eng.pdf; General Framework Agreement on Peace in Bosnia-
Herzegovina (Dayton Peace Agreement), annex 7 ch. 1, art. 1, 14 December 1995,
http://www.unhcr.org/refworld/docid/3de497992.html; Basic Agreement on the
Region of Eastern Slavonia, Baranja, and Western Sirmium (The Erdut Agree-
ment), paras. 9, 12, November 1995, as reprinted in Leckie, Housing, Land, and
Property Restitution Rights, 37.

9. Comprehensive Peace Agreement between the Government of Liberia and
Liberians United for Reconciliation and Democracy and the Movement for De-
mocracy in Liberia and Political Parties, 18 August 2003, as reprinted in Leckie,
Housing, Land, and Property Restitution Rights, 43; Arusha Peace and Recon-
ciliation Agreement for Burundi, Protocol 4, ch. 1, art. 2, 28 August 2000, as re-
printed in Leckie, Housing, Land, and Property Restitution Rights, 39; Tajikistan
General Agreement on the Establishment of Peace and National Accord, Protocol
on Refugee Issues, 27 June 1997, as reprinted in Leckie, Housing, Land, and Prop-
erty Restitution Rights, 37; Tripartite Agreement on the Voluntary Repatriation of
Rwandese Refugees from Tanzania, 12 April 1995, as reprinted in Leckie, Housing,
Land, and Property Restitution Rights, 51; Tripartite Agreement between the Gov-
ernment of the Republic of Mozambique, the Government of Zimbabwe, and UN-
HCR for the Voluntary Repatriation of Mozambican Refugees from Zimbabwe, 22
March 1993, http://www.unhcr.org/refworld/docid/3ee884a74.html; Declaration
and Concerted Plan of Action in Favor of Central American Refugees, Returnees,
and Displaced Persons, 31 May 1989, UN Doc. CIREFCA/89/14.

10. Scott Leckie, “New Directions in Housing and Property Restitution,” in Re-
turning Home, 3, 13-14.



132 SUSAN MUSARRAT AKRAM

11. The most detailed return and property restitution agreement for refugees
and other returnees can be found in Annex VII of the Dayton Accords of 1995, in
which the return of all property is a core requirement. Implementation of Dayton
is particularly interesting because, to date, no compensation has been paid for
property because all refugee property has been ordered restituted, with a primary
focus on accommodating secondary occupants in other places rather than frustrat-
ing restitution to the original owners. See Paul Prettitore, “The Right to Housing
and Property Restitution in Bosnia and Herzegovina: A Case Study,” BADIL Re-
source Center for Palestinian Residency and Refugee Rights Working Paper No. 1,
2003.

12. Leckie, ed., Housing, Land, and Property Restitution Rights, xix.

13. “Recognizing that host States have the primary responsibility for the pro-
tection of and assistance to refugees on their territory, and the need to redouble
efforts to develop and implement comprehensive durable solution strategies . . .
[and] emphasizing that States have the primary responsibility to provide protection
and assistance to internally displaced persons within their jurisdiction, as well as to
address the root causes of the displacement problem.” See G. A. Res. 63/149, paras.
6-7 UN Doc. A/RES/63/149, 18 December 2008; “Recogniz[ing] the importance
of achieving durable solutions to refugee problems and . . . the need to address in
this process the root causes of refugee movements in order to avert new flows of
refugees . . . welcom[ing] the efforts under way, in cooperation with countries host-
ing refugees and countries of origin . . . to promote a framework for durable solu-
tions, particularly in protracted refugee situations, which includes an approach to
sustainable and timely return which encompasses repatriation, reintegration, re-
habilitation and reconstruction activities.” See G.A. Res. 63/148, paras. 18-19, UN
Doc. A/RES/63/148, 18 December . . . 2008; “Emphasizing that States have the pri-
mary responsibility to provide protection and assistance to internally displaced
persons within their jurisdiction as well as to address the root causes of the dis-
placement problem . . . [and] noting the growing awareness of the international
community of . . . the urgency of addressing the root causes of their displacement
and finding durable solutions, including voluntary return in safety and with dig-
nity, or local integration” See G. A. Res. 62/153, paras. 4-5, UN Doc. A/RES/62/153,
18 December 2007.

14. “Recognizing that the human rights machinery of the United Nations, in-
cluding the mechanisms of the Commission on Human Rights and the human
rights treaty bodies, has important capabilities to address human rights violations
that cause movements of refugees and displaced persons or prevent durable so-
lutions to their plight” See G. A. Res. 56/166, para. 10, UN Doc. A/RES/56/166, 19
December 2001; “Not[ing] that the Executive Committee . . . has specifically ac-
knowledged the direct relationship between the observance of human rights stan-
dards, refugee movements, problems of protection and solutions.” See G. A. Res.
48/139, para. 6, UN Doc. A/RES/48/139, 20 December 1993; “Emphasizing the need
for States to assist the High Commissioner in her efforts to find durable and timely
solutions to the problems of refugees based on new approaches that . . . are built
on respect for fundamental freedoms and human rights and internationally agreed



The Legal Trajectory of the Palestinian Refugee Issue 133

protection principles and concerns” See G. A. Res. 47/105, para. 8, UN Doc. A/
RES/47/105, 16 December 1992; “Recognizing that the promotion of fundamen-
tal human rights is essential to the achievement of self-sufficiency and family se-
curity for refugees, as well as to the process of re-establishing the dignity of the hu-
man person and realizing durable solutions to refugee problems.” See G. A. Res.
44/137, para. 10, UN Doc. A/RES/44/137, 15 December 1989. See also “Report of the
Representative of the Secretary-General on the Human Rights of Internally Dis-
placed Persons,” para. 2, UN Doc. A/62/227, 13 August 2007, explaining that the re-
port details the activities of the Representative of the Secretary General, includ-
ing “pursu[ing] dialogue with Governments and with regional organizations and
United Nations agencies in a common effort to ensure better mainstreaming of the
human rights of internally displaced persons into their activities”; UNHCR, “UN-
HCR Response to the Three Evaluations/Assessment of Refugee Women, Children
and the Community Services Function,” para. 5, 8, May 2003, http://www.unhcr
.org/402211734.pdf, discussing UNHCR’s increased focus on a rights-based ap-
proach for protection of displaced persons, including their Agenda for Protection,
which “has set out the strategic framework for UNHCR, Governments and NGOs
to address the international protection of refugees in a systematic way, informed
by international human rights law”; UNHCR Agenda for Protection, UN Doc A/
AC.96/965/Add.1, 26 June 2002.

15. For further analysis of the “protection gap” and the instruments and agen-
cies that create it, see Susan Akram and Terry Rempel, “Temporary Protection as
an Instrument for Implementing the Right of Return for Palestinian Refugees,”
Boston University International Law Journal 22, no. 1 (2004): 53-86; Susan Akram,
“Palestinian Refugees and their Legal Status: Rights, Politics, and Implications for
a Just Solution,” Journal of Palestine Studies 31, no. 3 (Spring 2002): 36; Lex Takken-
berg, The Status of Palestinian Refugees in International Law (Oxford: Oxford Uni-
versity Press, 1998), 277-317. See also UNHCR, State of the World’s Refugees 2006:
Human Displacement in the New Millennium (Oxford: Oxford University Press,
2006), 112-113, Box 5.1, discussing Palestinian refugees and the protection gap;
UNHCR, “Note on the Applicability of Article 1D of the 1951 Convention Relating
to the Status of Refugees to Palestinian Refugees,” 2 October 2002, http://www
.unhcr.org/refworld/pdfid/3daig2bes.pdf; G. A. Res. 39/99, para. 1, UN Doc. A/
Res/39/99, 14 December 1984, calling on the UN Secretary General in consultation
with the UNRWA “to undertake effective measures to guarantee the safety and se-
curity and the legal and human rights of the Palestine refugees in all the territories
under Israeli occupation in 1967 and thereafter”

16. Public International Law and Policy Group, Human Rights and Fundamen-
tal Freedoms, Peace Agreement Drafter’s Handbook, June 2005, summarizing the
core rights incorporated in all peace agreements, incorporated in national laws,
subject to monitoring, and part of truth and reconciliation mechanisms, http://
www.pilpg.org/areas/peacebuilding/peacehandbook/humanrightsos.pdf; Public
International Law and Policy Group, Refugee Return, Peace Agreement Drafter’s
Handbook, June 2005, summarizing five elements found in most agreements on
refugee return, including a preamble, definitions, language guaranteeing parties’



134 SUSAN MUSARRAT AKRAM

cooperation in the resettlement of refugees, language enumerating refugee rights,
and language detailing the implementation process, http://www.pilpg.org/areas
/peacebuilding/peacehandbook/refugeereturn.pdf; Public International Law
and Policy Group, Economic Restructuring, Peace Agreement Drafter’s Handbook,
June 2005, summarizing eleven basic elements found in agreements on economic
restructuring, based on language from prior agreements and including a section
on reparations, http://www.pilpg.org/areas/peacebuilding/peacehandbook
/econrest.pdf.

17. Christine Bell, Peace Agreements and Human Rights (Oxford: Oxford Uni-
versity Press, 2000), 205.

18. Following is a list of peace “negotiations” and agreements to date: Geneva
Accord, Draft Permanent Status Agreement, October 2003, Isr.-PLO, reprinted
in M. Cherif Bassiouni, ed., Documents on the Arab-Israeli Conflict: The Palestin-
ians and the Israeli-Palestinian Peace Process (Ardsley, NY: Transnational, 2005),
1223 (hereafter Geneva Accord); Statement by the Quartet, New York, 26 Septem-
ber 2003, reprinted in Bassiouni, ed., Documents, 1221; Statement by the Quar-
tet, Jordan, 22 June 2003, reprinted in Bassiouni, ed., Documents, 1220; Israel’s Re-
sponse to the Road Map, 25 May 2003, reprinted in Bassiouni, ed., Documents, 1218;
A Performance-Based Road Map to a Permanent Two-state Solution to the Israeli-
Palestinian Conflict, 15 October 2002, UN SCOR, Annex, UN Doc. S/2003/529,
2003, reprinted in Bassiouni, ed., Documents, 1214 (hereafter the Road Map);
Nusseibeh-Ayalon Agreement, 6 August 2002, reprinted in Bassiouni, ed., Docu-
ments, 1211; Arab Peace Initiative Established at the Arab League Summit, 28 March
2002, reprinted in Bassiouni, ed., Documents, 1205; European Union Non-Paper
on the Taba Conference, 2002, reprinted in Bassiouni, ed., Documents, 1169 (here-
after EU Non-Paper); Palestinian-Israeli Security Implementation Work Plan (Te-
net Cease-Fire Plan), 14 June 2001, reprinted in Bassiouni, ed., Documents, 1202;
Israeli-Palestinian Joint Statement of the Status Negotiations between Israel and
the Palestinian Authority at Taba, 27 January 2001, reprinted in Bassiouni, ed.,
Documents, 1168 (hereafter Taba Joint Statement); Israeli Private Response to the
Palestinian Refugee Proposal of 22 January 2001, “Non-Paper—Draft 2,” 23 January
2001, Taba, reprinted in BADIL, Occasional Bulletin No. 10 Annex, http://www
.badil.org/Publications/Bulletins/Bulletin-10a.htm (hereafter Israeli Non-Paper);
Palestinian Proposal on Palestinian Refugees, 22 January 2001, Taba, reprinted in
BADIL, Occasional Bulletin No. 10 Annex, http://www.badil.org/Publications
/Bulletins/Bulletin-10a.htm (hereafter Palestinian Proposal); Trilateral Statement
on the Middle East Peace Summit at Camp David (Camp David II), 25 July 2000,
reprinted in Bassiouni, ed., Documents, 1159; Protocol Concerning Safe Passage be-
tween the West Bank and the Gaza Strip, 5 October 1999, Isr.-PLO, reprinted in
Bassiouni, ed., Documents, 1153; Sharm el-Sheikh Memorandum, 4 September 1999,
reprinted in Bassiouni, ed., Documents, 1149; Wye River Memorandum, 23 Octo-
ber 1998, Isr.-PLO, 37 I.L.M. 1251, reprinted in Bassiouni, ed., Documents, 1139; Pro-
tocol Concerning the Redeployment in Hebron between Israel and the PLO, 17
January 1997, reprinted in Bassiouni, ed., Documents, 1130; Agreement on Tempo-
rary International Presence in the City of Hebron, 9 May 1996, Isr.-PLO, 36 I.L.M.



The Legal Trajectory of the Palestinian Refugee Issue 135

650, reprinted in Bassiouni, ed., Documents, 1128; Final Statement, Summit of the
Peacemakers at Sharm el-Sheikh, 13 March 1996, UN GAOR, 51st Sess., UN Doc.
A/51/9,1996, reprinted in Bassiouni, ed., Documents, 1124; Barcelona Declaration,
Adopted at the Euro-Mediterranean Conference, 27-28 November 1995, reprinted
in Bassiouni, ed., Documents, 1110; Framework for the Conclusion of a Final Sta-
tus Agreement between Israel and the PLO (Beilin-Abu Mazen Document), 31
October 1995, reprinted in Bassiouni, ed., Documents, 1101; Interim Agreement

on the West Bank and the Gaza Strip (Oslo II), 28 September 1995, Isr.-PLO, UN
GAOR, 515t Sess., Agenda Item 10, Annex, UN Doc. A/51/889, 1997, reprinted in
Bassiouni, ed. Documents, 975 (hereafter Interim Agreement); Agreement on Pre-
paratory Transfer of Powers and Responsibilities, 29 August 1994, Isr.-PLO, re-
printed in Bassiouni, ed., Documents, 954; Letters Exchanged between PLO Chair-
man Yasir Arafat and Prime Minister Yitzhak Rabin following the Signing of the
Gaza-Jericho Agreement, 4 May 1994, reprinted in Bassiouni, ed., Documents,

950; Agreement on the Gaza Strip and the Jericho Area, 4 May 1994, Isr.-PLO, UN
GAOR, 49th Sess., Annex, UN Doc. A/49/180, 1994, reprinted in Bassiouni, ed.,
Documents, 917 (hereafter the Gaza-Jericho Agreement); Protocol on Economic
Relations between the Government of Israel and the PLO, 29 April 1994, reprinted
in Bassiouni, ed., Documents, 899; Joint Statement following the First Meeting of
the Israeli-Palestinian Economic Cooperation Committee, 17 November 1993, re-
printed in Bassiouni, ed., Documents, 898; Declaration of Principles on Interim
Self-Government Arrangements between Israel and the PLO, 13 September 1993,
reprinted in Bassiouni, ed. Documents, 890 (hereafter Declaration of Principles);
Letters Exchanged between PLO Chairman Yasir Arafat and Israeli Prime Minister
Yitzhak Rabin Concerning Israel-PLO Recognition, 9 September 1993, reprinted
in Bassiouni, ed., Documents, 888; Geneva Initiative Letter of Invitation to the Ma-
drid Peace Conference, Issued by the United States and the Union of the Soviet So-
cialist Republics, 30 October 1991, reprinted in Bassiouni, ed., Documents, 88 (here-
after Letter of Invitation).

19. Interim Agreement; Gaza-Jericho Agreement; Declaration of Principles.

20. Declaration of Principles, pmbl.

21. Gaza-Jericho Agreement, art. 14.

22. Interim Agreement, art. 20, passim.

23. Lynn Welchman, “The Role of International Law and Human Rights in
Peacemaking and Crafting Durable Solutions for Refugees,” BADIL Resource
Center for Palestinian Residency and Refugee Rights Working Paper No. 3, 2003,
http://www.badil.org/Publications/Legal_Papers/WorkingPapers/WP-E-o3.pdf.
For a more detailed discussion of how international legal obligations such as the
right to return have become bargaining chips in these peace agreements, see Bell,
Peace Agreements and Human Rights.

24. See pages 1-5 in Bell, Peace Agreements and Human Rights, discussing the
core refugee rights of return, property restitution, and compensation.

25. For unofficial/independent commentary see Nadim Shehadi, “Palestinian
Refugees: The Regional Perspective,” Chatham House Briefing Paper, April 2009;
Rex Brynen, “The Past as Prelude? Negotiating the Palestinian Refugee Issue,” Cha-



136 SUSAN MUSARRAT AKRAM

tham House Briefing Paper, June 2008; Haydar ‘Abd al-Shafi and Rashid Khalidi,
“Looking Back, Looking Forward,” Journal of Palestine Studies 32, no. 1 (Autumn
2002): 28; Rashid Khalidi, “Toward a Clear Palestinian Strategy,” Journal of Pales-
tine Studies 31, no. 4 (Summer 2002): 5; Jeff Halper, “No Return to Oslo,” Palestine
Center Information Brief, 5 October 2001, http://www.thejerusalemfund.org/ht
/display/ContentDetails/i/2102/pid/2254; Rex Brynen, “Much Ado About Nothing?
The Refugee Working Group and the Perils of Multilateral Quasi-negotiation,”
International Negotiations 2, no. 2 (November 1997); Center for Policy Analysis

on Palestine, “Oslo’s Final Status and the Future of the Middle East,” August 1997;
Omar M. Dajani, “Stalled Between Seasons: The International Legal Status of Pales-
tine During the Interim Period,” Denver Journal of International Law and Policy 26
(1997): 27; Abdel Monem, Said Aly, Rashid I. Khalidi, Ian S. Lustick, Camille Man-
sour, Moshe Maoz, Anthony Parsons et al., “Reflections on the Peace Process and
a Durable Settlement: A Roundup of Views,” Journal of Palestine Studies 26, no. 1
(Autumn 1996): 5, 7-9, 12—14; Eyal Benvenisti and Eyal Zamir, “Private Claims to
Property Rights in the Future Israeli-Palestinian Settlement,” American Journal

of International Law 89 (1995): 295. For government commentary see Israel Min-
istry of Foreign Affairs, “Major PLO Violations of the Oslo Accords,” 25 October
1996, http://www.mfa.gov.il/MFA/Archive/Peace+Process/1996/MAJOR+PLO+
VIOLATIONS+OF+THE+OSLO+ACCORDS+-+25-Oct-.htm; PLO’s Negotia-
tions Affairs Department, “Israel’s Violations of the Oslo Agreements,” http://www
.nad-plo.org/inner.php?view=nego_nego_f16p. For commentary from the nego-
tiators themselves, see Dennis Ross, The Missing Peace (New York: Farrar, Straus
and Giroux, 2005); Uri Savir, The Process (New York: Random House, 1998); Ron
Pundak, “From Oslo to Taba: What Went Wrong?,” Survival 43, no. 4 (Autumn
2001): 31.

26. “The Security Council, Recalling all its previous relevant resolutions, in
particular resolutions 242 (1967) and 338 (1973) . . . Calls upon the Israeli and Pal-
estinian sides and their leaders to cooperate in the implementation of the Tenet
work plan and Mitchell Report recommendations with the aim of resuming nego-
tiations on a political settlement; Expresses support for the efforts of the Secretary-
General and others to assist the parties to halt the violence and to resume the peace
process; Decides to remain seized of the matter” UNSC Res. 1397, UN doc # S/
RES/1397, 2002; “The Security Council . . . Calls upon the parties concerned to start
immediately after the cease-fire the implementation of Security Council resolution
242 (1967) in all of its parts” UNSC Res. 338, UN doc # S/RES/338, 1973; “The Se-
curity Council . . . Affirms further the necessity . . . For achieving a just settlement
of the refugee problem.” UNSC Res. 242, UN doc # S/RES/242, 1967. See also Shi-
mon Shamir and Bruce Maddy-Weitzman, eds., The Camp David Summit— What
Went Wrong? (Brighton: Sussex Academic, 2005), a collection of papers from an
international conference entitled “The Camp David Summit, 2000: What Went
Wrong—Lessons For the Future,” held at Tel Aviv University in June 2003 and at
which Israeli, Palestinian, and American negotiators and experts presented; Jer-
emy Pressman, “Visions in Collision: What Happened at Camp David and Taba?,”
International Security 28, no. 2 (Fall 2003): 5, discussing the inaccuracies of the



The Legal Trajectory of the Palestinian Refugee Issue 137

“dominant narrative” of what happened at Camp David and arguing that providing
“a different understanding of Israeli-Palestinian relations in 2000 (and January
2001) . .. suggests that the door to Israeli-Palestinian political talks is open”; Pun-
dak, “From Oslo to Taba,” 32, 3743, arguing that the common assertion that the
summit involved a “near perfect offer which . . . Arafat lacked the courage to grasp”
is “too simple and misleading”; Hussein Agha and Robert Malley, “Camp David:
The Tragedy of Errors,” New York Review of Books, 9 August 2001, 62, arguing that
the common assertion that no agreements were reached at Camp David because of
Arafat’s unwillingness to compromise despite Barak’s “unprecedented offer” is shal-
low; Robert Malley, “Fictions About the Failure At Camp David,” New York Times,
8 July 2001, critiquing the common assertion that Camp David was “a test that Mr.
Barak passed and Mr. Arafat failed” and summarizing myths about the summit;
Bell, Peace Agreements and Human Rights, 86, noting President Bill Clinton’s criti-
cism that failure to reach an agreement was due to Arafat being unwilling to com-
promise as much as Barak and noting Arafat’s “stated intent to unilaterally declare
a Palestinian state on . . . the day by which final status agreement should have been
reached” despite the parties’ commitment in a trilateral statement to avoid acting
unilaterally.

27. Israeli Non-Paper, Palestinian Proposal.

28. Palestinian Proposal, paras. 4-6, 23, 25-28, 30-37, 59-61, discussing inter-
national law in paras. 4-5, refugee definition in para. 6, repatriation commission
in paras. 7-14, modalities of return in paras. 15-24, legal status of refugees in paras.
25-26, restitution of property in paras. 27-28, compensation for refugees in paras.
30-37 modification of internal laws in para. 23, 59, and end of claims clause in pa-
ras. 60-61. Adding an “end of claims” clause to any agreement represented a major
point of contention during the negotiations between the PLO and Israeli officials.
The Israelis insisted that any agreement between the parties must include a joint
declaration stating that the agreement itself marked the “end of the conflict” and
would resolve all claims between Israel and Palestinians. For their part, Palestin-
ians would only accept an “end of conflict” clause stating that the actual implemen-
tation of the agreement would resolve all claims and represent the end of the con-
flict. Omar M. Dajani, “End of Conflict’ and Other Fictions: Competing Visions
of Peace and Justice in the New Middle East” (paper presented at the conference
Justice Across Cultures, Brandeis University, Waltham, MA, 8 March 2004), http://
www.brandeis.edu/ethics/pdfs/internationaljustice/otheractivities/JAC_Dajani.pdf.

29. On 11 December 1948, UNGA Resolution 194(III), para. 11(a) affirmed the
rights of displaced Palestinians to safely “return to their homes and live at peace
with their neighbors . . . at the earliest practicable date.” The Resolution insisted
that the “governments or authorities responsible” pay compensation for any loss or
damages to any refugee property, whether or not those refugees choose to return.
Essentially, the Resolution affirms multiple rights for Palestinian refugees: the right
of return, the right to housing and property restitution, and compensation for any
damages. BADIL, 2010-2012 Survey, 37, 39—40. The Resolution also clearly states
options for refugees not wishing to exercise their right of return, including reset-
tlement and restitution and compensation of property. These core refugee rights in



138 SUSAN MUSARRAT AKRAM

UNGA Resolution 194 are not referenced in UNSC Resolutions 242 and 338, and
the omission of any reference to Resolution 194 in the Security Council Resolutions
as well as in most of the negotiations is a deliberate effort to keep these rights out of
the framework of the current “peace process.”

30. Palestinian Proposal, paras. 2-5, 19-21, 61, discussing Israel’s legal and
moral responsibility in paras. 2-3; UNGA Res. 194 in paras. 2, 4-5; and voluntary
choice to return or choose from available resettlement options in paras. 19-21, 61.

31. Israeli Non-Paper.

32. Israeli Non-Paper, para. 8.

33. Israeli Non-Paper, para. 3.

34. For unofficial/independent commentary, see Pressman, “Visions in Colli-
sion”; Pundak, “From Oslo to Taba,” 43-44. For government/official commentary
see EU Non-Paper; Taba Joint Statement; Israeli Non-Paper; Palestinian Proposal.

35. Geneva Accord.

36. Geneva Accord, art. 7, para. 2.

37. Geneva Accord, Preamble.

38. Geneva Accord, art. 7, para. 4.

39. Geneva Accord, art. 7, para. 4, stating, “The solution to the [permanent
place of residence] aspect of the refugee problem shall entail an act of informed
choice on the part of the refugee to be exercised in accordance with the options and
modalities set forth in this agreement.” See also UNHCR, Resettlement Handbook
(revised July 2009), IT/2-11/6, 1 November 2004, http://www.unhcr.org/46f7coee2
.pdf (chapter 2.1, “Voluntary Repatriation,” discussing voluntary repatriation as the
preferred solution and stating on p.II/3 that “whenever possible, UNHCR also ad-
vocates that returnees should be allowed to return to their place of former resi-
dence or any other place of their choice and that property rights are restored”);
UNHCR EXCOM Conclusion No. 105 (LVII), Women and Girls at Risk (2006);
UNHCR EXCOM Conclusion No. 102 (LVI), Local Integration (2005); UNHCR
EXCOM Conclusion No. 101 (LV), Legal Safety Issues in the Context of Voluntary
Repatriation of Refugees (2004); UNHCR EXCOM Conclusion No. 99 (LV), Gen-
eral Conclusion on International Protection (2004); UNHCR EXCOM Conclusion
No. 96 (LIV), Return of Persons Found Not to be in Need of International Protec-
tion (2003); UNHCR EXCOM Conclusion No. 73 (XLIV), Refugee Protection and
Sexual Violence (1993); UNHCR EXCOM Conclusion No. 47 (XXXVIII), Refugee
Children (1987); UNHCR EXCOM Conclusion No. 18 (XXXI), Voluntary Repatria-
tion (1980).

40. “The aggregate value agreed to by the Parties shall constitute the Israeli
‘Tump sum’ contribution to the International Fund. No other financial claims aris-
ing from the Palestinian refugee problem may be raised against Israel.” Geneva Ac-
cord, art. 7, para. 9(c); “The value of the Israeli fixed assets that shall remain in-
tact in former settlements and transferred to the state of Palestine will be deducted
from Israel’s contribution to the International Fund. An estimation of this value
shall be made by the International Fund, taking into account assessment of dam-
age caused by the settlements.” Geneva Accord, art. 7, para. 9(e); “A ‘Refugeehood
Fund’ shall be established in recognition of each individual’s refugeechood. The



The Legal Trajectory of the Palestinian Refugee Issue 139

Fund, to which Israel shall be a contributing party, shall be overseen by the Inter-
national Commission” Geneva Accord, art. 7, para. 10.

41. Statement by the Quartet, New York; Statement by the Quartet, Jordan; Is-
rael’s Response to the Road Map; Road Map.

42. “My vision is two states, living side by side in peace and security. . . . Peace
requires a new and different Palestinian leadership, so that a Palestinian state can
be born” Speech by U.S. president George W. Bush on Middle East peace, 24 June
2002, reprinted in Bassiouni, Documents, 1208.

43. Paul Reynolds, “History of Failed Peace Talks,” BBC News, 26 November
2007, http://news.bbc.co.uk/2/hi/middle_east/6666393.stm.

44. Road Map, 1218, para. 5.

45. See also note 26.

46. John B. Quigley, “Repatriation of the Displaced Arabs of Palestine: The Le-
gal Requirement as Seen from the United Nations,” Ohio State Public Law and Le-
gal Theory Working Paper Series, Paper No. 60, 2006, http://ssrn.com/abstract
=896915.

47. UNSC Res. 1397, recalling UNSC Resolutions 242 and 338 and “affirming a
vision of a region where two States, Israel and Palestine, live side by side within se-
cure and recognized borders”; UNSC Res. 338, calling for a ceasefire and imple-
mentation of UNSC Resolution 242 immediately following the ceasefire, presum-
ably including that resolution’s reference to refugees, and calling for negotiations
to establish “a just and durable peace in the Middle East”; UNSC Res. 242, empha-
sizing the need to establish a “just and lasting peace” and affirming the necessity of
“achieving a just settlement of the refugee problem” to do so, but without providing
details as to how such a just settlement is to be achieved.

48. “The only resolutions specifically referenced in the Oslo agreements, and
indeed in any of the Arab-Israeli treaties, are 242 and 338, the basis of the ‘land-for-
peace’ formula. However, neither resolution has specific language referring to the
framework of a just solution for the refugees. . . . By making explicit reference to
only the resolutions embodying the ‘land-for-peace’ formula—in other words, sat-
isfying the Palestinian collective demand for self-determination—but excluding
reference to any resolutions delineating individual rights of the refugees, the Oslo
framework legitimizes a tradeoff of the latter rights for the former” Akram, “Pales-
tinian Refugees and their Legal Status: Rights, Politics, and Implications for a Just
Solution,” 47. Regarding Israel’s demand for an “end of claims” clause, see Dajani,
“End of Conflict”

49. Government Resolution Regarding the Disengagement Plan, 6 June 2004,
reprinted in Bassiouni, Documents, 1255 (Sec 1, Principle 6, “Political and Security
Implications”).

50. Government Resolution, 1257 (Sec 3.1, “Security Situation following the
Relocation”). For the impact of the blockade of Gaza and the unilateral use of
force by Israel against Gaza, see OCHA, “The Monthly Humanitarian Monitor:
October-November 2012,” 19 December 2012, http://unispal.un.org/unispal.nsf
/b792301807650d6685256cefo073cb80/6ftazf199915¢d2585257adgoo6dd704
?OpenDocument (hereafter OCHA, Humanitarian Monitor); UNRWA, “Gaza in



140 SUSAN MUSARRAT AKRAM

2020: A Liveable Place?,” 27 August 2012, http://www.unrwa.org/userfiles/file
/publications/gaza/Gaza%20in%202020.pdf; OCHA, “Easing the Blockade: As-
sessing the Humanitarian Impact on the Population of the Gaza Strip,” March 2011,
http://www.ochaopt.org/documents/ocha_opt_special_easing_the_blockade
_2011_o3_english.pdf (hereafter OCHA, Easing the Blockade); UN Human Rights
Council, “Human Rights Situation in Palestine and Other Occupied Arab Territo-
ries: Report of the United Nations Fact Finding Mission on the Gaza Conflict,;” UN
Doc. A/HRC/12/48, 15 September 2009, http://wwwz2.ohchr.org/english/bodies
/hrcouncil/specialsession/g/docs/unfimgc_report.pdf. See also “Israel Breaches Truce
820 Times in Three Months,” MEMO Middle East Monitor, 26 February 2013, http://
www.middleeastmonitor.com/news/middle-east/5329-israel-breaches-truce-820
-times-in-three-months; UNCTAD, “Development-centred Globalization: Towards
Inclusive and Sustainable Growth and Development,” UN Doc. TD/INFE.43, 1 Feb-
ruary 2012, http://unispal.un.org/unispal.nsf/9ay98adbf322aft38525617bo06d88d;
[74ecft7fc4bb4b2b852579e500562cb8?0OpenDocument&Highlight=0,0slo.

51. Lassa Oppenheim and Hersch Lauterpacht, International Law, a Treatise,
7th ed. (London: Longmans, 1952), 1905-06; Regulations Respecting the Laws and
Customs of War on Land Annexed to Convention (IV) Respecting the Laws and
Customs of War on Land (signed 18 October 1907, entered into force 26 January
1910), 205 CTS 277, art 42 (Hague Regulations).

52. OCHA, Easing the Blockade, 3, 20-21.

53. Interim Agreement, art. XXXI, para. 7.

54. Interim Agreement, art. XXXI, para. 7.

55. Iain Scobbie, “An Intimate Disengagement: Israel's Withdrawal from Gaza,
the Law of Occupation and of Self-Determination,” Yearbook of Islamic and Middle
Eastern Law, 11 (2004-2005): 25-30.

56. “Violation of a treaty by one of the contracting States does not ipso facto
cancel such treaty, but it is in the discretion of the other party to cancel it on the
ground of violation” Oppenheim and Lauterpacht, International Law, § 547, at 555.

57. Richard Falk, “Statement on Gaza to the Human Rights Council,” 23 March
2009, http://www.transnational.org/Area_MiddleEast/2009/Falk_OralStatement
_Gaza.html; Richard Falk, “Israel’s War Crimes,” Le Monde Diplomatique, March
2009, http://mondediplo.com/2009/03/03warcrimes; Richard Falk, “Report of the
Special Rapporteur on the Situation of Human Rights in the Palestinian Territo-
ries Occupied by Israel since 1967 UN Doc. A/63/326, 25 August 2008; Michael
Lynk, “Down by Law: The Israeli Supreme Court, International Law and the Sepa-
ration Wall;” Journal of Palestine Studies 40, no. 1 (Autumn 2005): 6; Michael Lynk,
“The Wall and the Settlements,” United Nations International Meeting on the
Question of Palestine, 78, 8-9 March 2005, http://unispal.un.org/unispal.nsf
/eed216406b50b{6485256c€10072f637/1c08688d55a2d5ce8525700€00551745
?0OpenDocument; “Legal Consequences of the Construction of a Wall in the Occu-
pied Palestinian Territory, Advisory Opinion,” 2004 I.C.J. 136, 9 July.

58. Disengagement Plan of Prime Minister Ariel Sharon—Revised, 28 May
2004, http://www.knesset.gov.il/process/docs/DisengageSharon_eng_revised.htm.



The Legal Trajectory of the Palestinian Refugee Issue 141

59. Regarding the legal effect of Gaza disengagement, see Scobbie, “An Intimate
Disengagement,” 20-24; Harvard University, Program on Humanitarian Policy
and Conflict Research, “Legal Aspects of Israel’s Disengagement Plan Under Inter-
national Humanitarian Law;” Legal and Policy Brief, November 2004 (prepared by
Claude Bruderlein).

60. Interim Agreement, art. XI, para. 1; Declaration of Principles, art. IV.

61. For legal opinions and commentary on Palestinian statehood recognition,
compare Guy S. Goodwin-Gill, “Legal Opinion on the Palestine Liberation Orga-
nization, the Future State of Palestine, and the Question of Popular Representa-
tion,” 31 August 2011, 4, para. 10, “If [the Palestinians] are ‘disenfranchised’ and lose
their representation in the UN, it will not only prejudice their entitlement to equal
representation, contrary to the will of the General Assembly, but also their ability
to vocalise their views, to participate in matters of national governance, including
the formation and political identity of the State, and to exercise the right of return,”
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Categoryld=21, explaining how recognizing Palestine statehood would pro-
vide Palestinians with increased “access to international courts and institutions,”
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Palestinian Policy Network, 5 December 2012, http://www.al-shabaka.org/node/s539.



1. The Debate on Islamism
and Secularism

The Case of Palestinian Womens Movements

ISLAH JAD

The “Ideal Woman”: Between Secularism and Islamism

Conflict over the construction of gender and the ideal woman is not a neu-
tral or primarily religious concern. Nationalists and Islamists alike seek to
establish an ideal society that depends on a particular conception of woman-
hood.! The difference between the two conceptions is that religious or Is-
lamist groups seek to restore a mythical age in which women were guardians
of tradition,” whereas the nationalists tout the fertile, modest peasant as
their epitome of the feminine. In both cases, the ideal woman embodies a
past when “traditional family and moral values [built] ‘our nation.”?

Despite the similarities between them, the Islamist ideal woman is op-
posed to the “modern” ideal woman constructed by the secular nationalist
discourse.” While nationalists consider the society Islamists strive to build
as reactionary and antimodern,’ Islamists view secularism as an unwanted
colonial imposition, a worldview that gives precedence to the material over
the spiritual, to a modern culture of alienation and unrestrained hedonism.
The nationalists counter that secularism is central to universal humanism, a
rational principle that calls for the suppression or restraint of religious pas-
sion so that intolerance and delusion can be controlled, and political unity,
peace, and progress secured.®

In this essay, I aim to problematize the dichotomy that frames secular-
ism and Islamism as opposing ideologies. By focusing on the Women’s Ac-
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tion Department in the Khalas, or Islamic National Salvation Party (INSP),
which was announced in 1995 as the political and legal party of Hamas, I ex-
amine the formal gender ideology of Hamas and how it is reconstructed, re-
narrated, and practiced by Islamist women. I argue that this ideology largely
stems not from religious texts, but from accommodations to contending
positions. The “traditions” that the Islamists, like the modernist nationalists,
seek to revive are “invented” and modern constructs.” Furthermore, Hamas
has generally become more like the nationalists by acquiring the political
mission of national independence formerly dominated by Fatah, while Pal-
estinian secularism, for its part, has historically invoked Islam as a means to
propagate its legitimacy.®

Indeed, neither Islam nor nationalism is a fixed idiom, and the Islam-
ist challenge to the Palestinian national movement is, to a great extent, a
product of the failure of the secularists to deliver on their promises of inde-
pendence and state building. As such, Hamas has identified itself with the
struggle to gain Palestinian national rights. Yet one can travel further back
in time to encounter the links between Islamism and secularism.

Some Definitional Issues: Who Are Islamist Women?

I am reserving the term “Islamist women” for those who belong to the Is-
lamic movement and who are actively engaged through their activism in
the public sphere in promoting what Keddie has called an “Islamic state that
would enforce at least some Islamic laws and customs.”® The different forms
of Islamic dress signal the heterogeneity of the Islamist groups and their po-
litical projects in the Palestinian context. Hamas advocates the gradual Is-
lamic re-education of the masses through da‘wa (proselytizing), until the
masses themselves call for an Islamic government. The Islamic Jihad and
Liberation Party (Hizb al-Tahrir) encourages the forceful seizure of state
power as the main instrument of re-Islamization of the state and society.”’
However, all are united and agree on some form of Islamization, defined
here as increasing Islamic consciousness and practice, of people and gov-
ernment (Islamization here refers to increasing Islamic consciousness and
practice). These processes range from giving classes in mosques, universi-
ties, and homes to demanding the application of the shari‘a through vari-
ous institutions." This movement has developed against and in relation to
secular nationalism.
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The Shifting Nature of Palestinian Secularism:
History and Theory

Hajj Amin al-Husseini, the leader of the national movement during the Brit-
ish Mandate, and Shaykh Izz al-Din al-Qassam, a political exile from Syria
and the head of the Arab Higher Committee (the national leadership for the
Palestinian people during the 1930s and 1940s), were also religious authori-
ties. The Arab Higher Committee’s ideology, however, was nationalist and
secularist in the sense that it aimed to establish an independent Palestinian
state that would include Arabs and Jews. It was also driven by a strong desire
to modernize society and spread education and science through the Brit-
ish public school curriculum.'? It was not hostile to Western culture and the
West’s enlightenment project; rather, its animosity was directed mainly to-
ward the West’s dominance and occupation of Palestine.

The Committee pursued a path of negotiation and diplomacy to seek in-
dependence, and, when this strategy did not work, destitute peasants pushed
the Committee to use violence. Yet neither al-Qassam nor Hajj Amin formed
Islamic organizations or movements to fight the British and Zionist move-
ments. Akram Zu‘aytir’s diary on the 1936-1939 revolt" mentions clearly
that “the rebellion, [led] by the nationalists, mobilized religious clergy;,” and
not vice versa.'* Thus, Islam as a religion was a mobilizing factor and not a
political movement taking Islam as its ideology.

In the years that followed, secular nationalism played an important role
in the Palestine Liberation Organization (PLO), as well as across the Middle
East. One thinks, for example, of Muhammad Mossadegh and the National
Front in Iran and Gamal Abdel Nasser and Nasserism in Egypt. But these
forms of nationalism struggled to produce liberation from foreign domi-
nation, not to mention that they failed to resolve the various other social
and economic problems found in most of the Third World—thus opening a
space for Islamism to flourish.

Of course, many of the nationalists were already religiously inclined. In
their study of religion and the Fatah leadership, Jawad al-Hamad and Iyad
al-Barghouti reveal that the majority (thirteen out of twenty-one) of the
founding leaders of Fatah in the early 1950s were either members or sym-
pathizers of the Muslim Brotherhood or the Islamic Liberation Party.' Fa-
tah’s first magazine, Falastinuna (Our Palestine), reflected the religious ori-
entation of the nascent movement that helped to spread its agenda among
refugees in Gaza who came from rural, conservative backgrounds. All of the
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founding leaders were Muslim, although Christians represented 20 percent
of Fatah (whereas Christians did not exceed 11 percent of the Palestinian
population).

In addition, in 1946 Jamal al-Husseini, one of the leading nationalist fig-
ures and Hajj Amin’s aide, established the first group of Muslim Brothers as
an Islamic movement in Jerusalem.'® These linkages between nationalism
and Islamism demonstrate that both movements were not wholly one ide-
ology or the other.

Many have studied this phenomenon and put forth theories. Whether
in its Bathist, Nasserist, or other forms, Arab nationalism incorporated Is-
lam as part and parcel of its claims of difference and used it as a unifying
ideology in the quest for building what Ghassan Salame calls a “state of
legitimation”—which derives fortification from enduring social elements
rather than from insisting on a vision for change and innovation."”

Sadiq Jalal al-Azm goes further to argue that the secular nationalist elites
retained Islam as a nonrational practice by neglecting to make it a subject of
scientific and social science inquiry. Rather, they used Islamic cultural heri-
tage as a tool in the service of their regional, national, or party politics. As
a result, when the nationalist waves faded, the uncritical approach to Islam
and Islamic heritage remained and was easily presented as the untouchable
core of Arab and Muslim identity.'® Islamists have used this conception of
Islam to their advantage.

Like nationalism, Islamism is interpreted as a political system and is used
for political ends.” According to Talal Asad, both Arab nationalism and Is-
lamism share a concern with the modernizing state because Islamism also
seeks to work through the nation state. This is central to the predicament
of Islamists, because they exist in a (national) system not of their own mak-
ing. However, it is this statist project, Asad argues, and not the fusion of re-
ligious and political ideas that gives Islamism a nationalist cast.? He urges
us not to focus on the “real motives” of Islamists, but rather to look for what
circumstances oblige Islamism to emerge publicly as a political discourse,
and how it challenges the deep structures of secularism.?! Islamists seek to
have a public space for Islam while secularists insist on “containing it” in the
private sphere as faith that concerns the individual only. Asad stresses inter-
connections between religion and secularism by stating that

although religion is regarded as alien to the secular, the latter is also seen to

have generated religion, that in the pre-modern past, secular life created
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superstitious and oppressive religion, and in the modern present secu-
larism has produced enlightened and tolerant religion. Thus, the insistence
on a sharp separation between the religious and the secular goes with the

paradoxical claim that the latter continually produces the former.*

Two scholars have debated the linkages between religion and secularism
in the construction of Palestinian nationalism. Musa Budeiri argues that the
fact that Fatah “resort[s] to religious symbols and ideology to mobilize and
enlist support casts doubt on the often repeated assertion that Fatah, and by
implication the Palestinian national movement, is a secular force”* Fatah,
for example, has always made extensive use of common Islamic concepts
such as jihad (holy war) and shahid (martyr). Islam, Budeiri assures us, was
and continues to be one of the paramount elements of Palestinian national
identity, especially inside the Occupied Territories. He states that “the Is-
lamic movement in Palestine was instrumental from the very beginning of
the British Mandate in assimilating a nationalist discourse. It is indeed diffi-
cult to establish a demarcation line separating Islamists from their ‘nation-
alist enemies.”**

Budeiri comments that the fusion between Islam and nationalism deni-
grates the real meaning of secularism, which should be separate from reli-
gion. Yet he also perceives Islam and politics in terms of continuity rather
than discontinuity. Islam, as a symbolic reference point, functions as a cul-
tural reservoir to be drawn upon in the national call for resistance. This con-
figuration of Islam as a political tool that appears cyclically or is more or less
unchanging can be understood as a religious “resurgence,” in other words,
the coming back of the same old structure, as if it is an eternal, unchange-
able entity.”®

In contrast to Budeiri, Jamil Hilal does not recognize Islam as a central
factor in the construction of Palestinian national identity, whether under
the Mandate or in its modern formation in the 1960s. He defines secularism
as a clear separation of political institutions from religious ones, saying that
“in a national political field [secularism] implies that organizations, identi-
ties, and ideologies have distinct paradigms, dynamics, and determinants
that differ from those pertaining to the religious field.”* He believes that the
confrontation with Zionist and British rule generated a secular dimension
to Palestinian identity in the form of a national individuality transcending
that of religion, sect, and locality.” According to Hilal, at no stage did Pal-
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estinian nationalism resort to religious discourse or mythology to maintain
its hegemony.

Hilal also points out that leading Christian figures were members of the
PLO, such as George Habash, head of the Popular Front for the Liberation of
Palestine, and Nayef Hawatmeh, head of the Democratic Front for the Lib-
eration of Palestine. “This does not contradict,” he says, “the fact that most
Palestinians have been and are still religious in the popular meaning of re-
ligiosity”*® However, once Hamas established a “sort of cultural hegemony;’
Islam’s dominance was reflected in the common mode of dress, in proposed
curricula for government schools, in the increasing use of Quranic verses
in official statements and speeches by the Palestinian Authority (PA), in the
self-censorship of newspaper articles relating to religious issues, and in the
Palestinian official media.”

The PLO accepted that marriage, divorce, and inheritance should be
based on popular understandings of Islam. As such, gender relations within
the Palestinian community under the political control of the PLO were gov-
erned by sharia and not secular law. Commentators on Islam and secular-
ism failed to see that in matters of gender and the family, there was more
continuity than discontinuity between the two ideologies. Hilal, for one,
did not address why a mainly secular movement was in need of such reli-
gious idioms to legitimize itself. This confirms the view that the ambigui-
ties of modernity are most apparent when it comes to the issue of the role
of women in the body politic.* Yet, while one of the diagnostic criteria for
unmasking the nature of a national project is to examine its construction of
gender and gender relations, many writers and scholars who have written
on Hamas and Palestinian nationalism are silent on this question.”

Likewise, those authors who insist that Palestinian national identity has
been, until recently, mainly based on secular idioms avoid acknowledging
how nationalism and its multiple identities are permeated by class, gen-
der, and religion.* Some feminists, for example, demonstrate that “although
many [nationalisms] were influenced by the ideas of the enlightenment and
were of secular persuasion, they unwittingly endorsed the notion that any
changes in the position of women could only be condoned in the national
interest”*’ Nationalist ideologies thus need an “ideal woman” Fatah’s ideal
was often portrayed as the fertile, modest, and authentic peasant. At the

>«

same time, Fatah’s “modern woman” was represented as the disciplined, de-

eroticized body, the “sister of men.” Through both these ideals, the Pales-
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tinian national movement portrayed women as the “privileged repository
of uncontaminated national values”* This model has persisted in Fatah, the
PLO, and the PA.

Furthermore, Fatah always resisted challenging the patriarchal control
of women within the PLO. The many attempts by activists in the General
Union of Palestinian Women (GUPW), the PLO-affiliated women’s orga-
nization formed in 1965, to promote and protect women’s rights in divorce,
marriage, and inheritance failed. The activists attributed this failure to the
refusal of the head of the PLO, Yasser Arafat, to endorse any such move
or, according to Laila Khalid and Samira Salah, to the refusal of Fatah “to
question the flagrant abuse and exploitation of some of the Fatah fighters,
whether in the uncontrolled practices of polygamy, the failure to recognize
their children from undeclared marriages, or the many cases of domestic
violence”*

Fatah’s failure to address women’s rights might serve to explain the ease
with which support for a secular PLO comprised of men and women was
transformed into sympathy, and, in many cases, even allegiance, to the Is-
lamic movement. The increasing politicization of gender and religious iden-
tities called into question the progressiveness of the secular Palestinian na-
tional unity and the unity of the Palestinian national identity. However, the
increasing popularity of Islamists has its roots not only in these cultural or
ideological premises, but also in the important changes that occurred in the
West Bank and Gaza Strip after the Israeli occupation in 1967. After 1967
the Palestinian national movement emerged as a resistance movement, but
when the PLO signed the Oslo Accords in 1993 and shifted to “peace” nego-
tiations as the only strategy to achieve independence, the Islamists took up
the banner of national resistance and began to emerge as a hegemonic po-
litical power.

Sharica Politics and a Possible Common Ground

The Islamic Salvation Party, or Khalas, was established in 1995 as the first le-
gitimate Islamist political party in Palestine and was a front for the under-
ground movement of Hamas. What, then, were women’s rights in the party
agenda and program? Here the answer does not come from the male leader-
ship of the party, but rather from the party’s women. I draw on the contri-
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butions of three conferences and a workshop organized by the party’s Wom-
en’s Action Department that took place in the Gaza Strip between 1998 and
2003. These events illustrate the shift that has been taking place vis-a-vis Is-
lamist women’s experiences in the party as well as in their daily practices.*

The department organizes a one-day women’s conference annually in
which male and female attendees give papers on gender issues. The papers
cover “hot topics” inspired by secular, nationalist women’s groups or they
address specific issues that women face in their fields of activity, such as
work, politics, and culture. Some of the workshops are directed at the male
members of the department and focus on topics such as socialization and
discuss sharia family law. According to one participant, “Some topics elicit
fierce resistance from men as in the discussion of shari‘a, while other topics

»37

such as the mixing of the sexes are [supported]”” As one male member of

the party put it, “As a party keen for the development of women, we should
abolish segregation in the party.”**

The motivation behind the call to reform shari‘a is in essence to change
the internal power relations between males and females within the family
structure. Male members are receptive to change and support “mixing,”
which enhances the image of the party and its women as “modern,” while
they continue to object to significantly deeper changes within the family,
such as the redivision of gender roles. Support for mixing is not shared by
all Islamists, however, and many encourage segregation among students in
the university, which suggests that even the veil is not enough to transcend
sex barriers.

Since the conferences are a vehicle through which Islamists present their
ideologies about gender, it is noteworthy that the highest level of Hamas
leadership is keen to attend the conferences “to show its support” for what
women do. For example, Shaykh Ahmad Yassin gave a speech at the first
conference in 1998, and in 1999 the prominent Hamas leader Mahmoud al-
Zahhar presented a paper.” At the fifth conference, Shaykh Ahmad Yas-
sin was again present, as was Dr. ‘Abd al-“Aziz al-Rantissi, and the estab-
lishment of the “Islamic Womens Movement in Palestine” was announced
in the presence of more than 1,500 men and women. The goal of this move-
ment was to link all Islamist women’s institutions and thus channel efforts
into representing an Islamic vision for women. This collaboration included
eight women’s organizations: the Muslim Women’s Association, the Wom-
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en’s Action Department in the Salvation Party, the Women’s Action De-
partment in al-Mujam©a al-Islami, the Islamic Bloc (female students), the
Female Student Council in the Islamic University, the Palestinian Mothers’
Society, the Family Care Society, the Women’s Unit in the Arab Institute for
Study and Research, and the Mothers of Martyrs Society.

In the first conference, Islamist women concentrated on delegitimizing
other women’s groups in order to present the Khalas party as the true and
authentic voice for Palestinian women’s interests. In the second conference,
however, the presenters admitted that the Islamists had no unified vision or
agenda for women’s issues. To address this problem, they attempted to re-
interpret religious texts to make a place for women’s modern achievements.
Khitam Abu Musa, an Islamist woman, inverted the gender vision of the
Hamas Charter of 1988 in her paper by interpreting Islam as the religion
that gave woman all their rights, namely education, the free choice of a hus-
band, inheritance (widely denied by custom), mobility (to participate in
the call for the rule of God and jihad), proselytizing, and social or profes-
sional work.* By stressing a more controversial issue—that of “mixing with
men”—the paper concludes that “now we can see that Muslim woman was
moved to prove herself in all aspects and fields of life. Islam allows women
to meet men (abah) and to exchange dialogue if she is committed to the
‘adab shari‘a (the conventions of shari‘a).”*! Yet surprisingly, in the process
of formulating this new reading of religious texts, a parallel process of “de-
Islamizing” the discourse on women’s rights took place. For example, the
women of the Women’s Action Department adopted new terms predomi-
nantly used by donors and feminist activists, such as “sustainable develop-
ment.” Also for the first time, they began to use a “modern” and “feminist”
critique of the liberal rights approach.

These first two conferences were landmarks in the transformation of
Hamas gender ideology from an utter rejection of feminism to borrow-
ing and selectively incorporating positions advocated by feminists. This co-
optation of feminist norms resulted in their Islamization, while at the same
time Islamic discourse was de-Islamized.

Two main points can be drawn from these conferences. The first is that
Islamists should take the lead in elevating (nahda) women through Islamic
reform (i.e., advocating for, organizing. educating, and mobilizing women);
otherwise, others will lead. Secondly, the task of liberation falls primarily
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on women, as women must struggle and claim their rights in the context of
a tolerant shari‘a. Here, the Islamists, as did their nationalist predecessors,
see women as an important factor in shaping a national identity and that
women themselves must struggle for their rights.

The Women’s Action Department then organized a final conference in
2003 that built on as well a workshop held in August and September 2000.
It provided more thoughtful critiques of the discourses of women’s rights as
they figure in international conventions. For instance, in this conference, the
concept of sustainable development and its applicability to Palestinian so-
ciety was brought under scrutiny and questioned.

For the first time, the papers also questioned the viability of rights dis-
courses due to their liberal, utilitarian, and individualistic Western base.**
Amira Haroun’s paper, for example, illustrates the tone of the conference as
a whole: “The concept of rights was established (in the West) on utilitari-
anism; thus, utilitarian individualism supersedes rationality and engulfs all
social relations. . . . This conception is false, since the individual was never
an abstract being, the individual was always a social being”** Therefore she
contests the discourses of women’s NGOs, based on liberal rights, and she
does so via another Western, feminist discourse based on the notion of ac-
tive citizenship.** Islamist critiques of liberalism, like socialist feminist cri-
tiques, question the morality of narrowly defending the principle of indi-
vidual rights and allowing it to take precedence over social responsibility.
Western citizenship, according to the critique, is conceived of as rights alone,
and in political terms it is reduced to the limited practice of voting, which
reflects an impoverished view of social membership. Instead, Islamists argue
for social citizenship, a more substantive version of citizenship that is based
on participation and social responsibility.** Haroun asserts that “in our Is-
lamic vision, the notion of the individual is seen in its relation to the collec-
tive. That is why the notion of individual rights, in Islam, is formed in the
context of duties that help to awaken in the individual the incentives to give
and not only to take*

The stress in Islamic discourse on this give-and-take approach is linked
to the specific situation of Palestinians, which is not cultural but national
and conjunctural—a dimension missing in feminist NGO discourse. In the
absence of a clear national agenda put forth by the nationalist, secularist
womens movement, the Islamists thus link women’s rights with the national
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and social needs of the Palestinian people. They do this by asking women, as
did the old nationalists, to serve the nation by reproducing more men."

Islamist discourse is determined not by religious text, but by political
context. Hamas’s shifting versions of sharia raises two issues. First, it is a
challenge to the secular feminist NGOs and the national women’s move-
ment, which are based on a liberal, individualistic notion of rights, and
which ignore the plight of the nation under occupation. By putting Islam at
the center of a modified notion of Palestinian nationalism, the Islamists have
managed to delegitimize feminist discourse by portraying it as non-national
and alien. Hamas’s version of shari‘a also poses a challenge to the rather am-
bivalent Palestinian secularism that has used Islam as a source of its legiti-
macy. By “Islamizing” Palestine and “nationalizing” Islam, the Islamists have
proved successful in forging a brand of nationalism to which Islam is inte-
gral and constitutes a mobilizing force for the masses.

In such a context, the secularists, while challenging the Islamists, are los-
ing ground by advocating rights in isolation from the national agenda and
in the absence of a mobilizing organization. The national women’s move-
ment and NGO activism, with no organized constituency and based only on
short-lived projects, does not have the potential to constitute an alternative.
In addition, the little support they have is derived from a decaying, delegiti-
mized authority. By becoming a movement opposed to all violations of civic
and human rights, the Islamists have developed a political organization.

Islamist women have forged a space for educated women from poor,
mainly refugee backgrounds whose families support their activity in all
spheres of public life. These Islamists have managed to establish themselves
by providing services and defending male prisoners’ rights. This is an im-
portant addition for women’s activism in a phase of national struggle.

Shari‘a, as a guiding principle for women's rights, has at times been used in
contradictory ways. Islamists initially employed it as a fixed, divine, and im-
mutable idiom to delegitimize and to silence non-Islamic women’s groups.
Yet this debate on shari‘a triggered a debate within the Islamic movement
itself. Female Islamists’ search for an alternative to the secular feminist plat-
form brought them into continuous engagement with Islamic law. In some
instances, highly educated and professional Islamist women called for equal
rights in the public sphere, at least vis-a-vis work and activism.
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The top male leadership reacted swiftly to both secular and Islamist calls
for women’s rights by attempting to “fix” shari‘a* vis-a-vis laws concerning
the Penal Code. The Islamists refused to consider a change to the Code
that would designate the “honor crime” as murder deserving a life sentence
rather than a light punishment of a few months in prison. This again si-
lenced feminist and secularist women’s groups and discouraged them from
suggesting reforms. The top male leadership’s power not only applies to wom-
en’s rights, but also asserts an Islamist hegemonic power in society and in re-
gard to the PA. It also relates to the still-uncertain nature of any future Pales-
tinian state (Islamist or nationalist) through a strategy of active citizenship.*

Secularist challengers pushed the Islamists to engage with such notions
as pluralism, women’s rights, public good, sustainable development, and the
social self versus the individual self—and the Islamists borrowed and co-
opted these notions from the secular context. Yet, while there are moments
of engagement between Islamists and secularists, there are also indications
that there may be a retreat into interpretations of Islam that would affect
women negatively. The male Islamists of Hamas could return to the idea
of women as reproducers of the nation. Their stand on polygamy is not yet
clear. Heated debate has also occurred on the suitability of women for mili-
tary action.

In sum, Islamist women’s discourse does not stem only from the Qur’an
but also from positive engagement with other discourses, whether secular
feminist or nationalist. This engagement incites Islamist women to return
to religious texts to look for possible new readings in order to respond to
the challenges posed by other women’s groups. As a result, Islamist women’s
discourses rely on both religious texts and on what other women’s activism
and discourses provoke. This engagement could prove the common ground
on which Islamist, secularist, and nationalist women unite by pushing for
new interpretations of religious texts and advocating for better daily realities
for women—all in the context of the unsolved national struggle. This mutual
accommodation® requires each party to remain open to the approaches and
discourses of the other, instead of adopting an attitude of total rejection, as
was exemplified by the stance of some womens NGOs and the Islamists at
the first conference.

Islamists have built on women’s modern gains, such as education and
work opportunities. Hence, the kind of state they might claim will depend
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not on the blueprint of a religious text, but to a great extent on what form
of state and society they live in, as well as on the visions posed by other
nationalist and secularist groups if sufficiently supported by a substantial
majority.
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8. Other Worlds to Live In

Palestinian Retrievals of Religion
and Tradition under Conditions of
Chronic National Collapse

LOREN D. LYBARGER

Today, perhaps more than ever, the question of Palestinian
identity has become obvious and urgent. The always-fragile national con-
sensus has ceded to open schism. In the wake of devastating interfactional
bloodletting, the Islamic political movement, Hamas, now dominates the
Gaza Strip while the weakened secular-nationalist Fatah movement puta-
tively controls the West Bank. The choice for Palestinians, as it comes across
in media analyses and think-tank position papers, seems stark: either an
embattled secular-nationalist Fatah movement reasserts itself, or Palestine
becomes “Hamastan.”’ But, even the very possibility of Palestine, or, for that
matter, “Hamastan,” seems ever more unrealizable. Israel, backed by the
United States and the European Union, relentlessly presses its advantage. It
has expanded its settlements and road networks while extending a system
of walls, fences, and checkpoints that have isolated Palestinians within their
towns, villages, and camps, and in the case of Gaza, within a besieged coastal
strip subject to punishing bombardments from air, sea, and land. Negotia-
tion and armed resistance have seemed to yield little more than cynicism,
despair, and death. The parties backing these diverging approaches—Fatah
and Hamas, primarily—have failed to galvanize consistent broad majority
support. Neither secular nationalism nor Islamism in their current forms
appear to offer any clear basis for political unity and collective action.* But
if not these, then what?
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This question is keenly ontological. The deep and chronic political divi-
sions and concomitant collapse of the “plausibility structure”—the taken-
for-granted institutions and legitimating discourses®—of Palestinian nation-
alism have produced what Catarina Kinvall, quoting Anthony Giddens, refers
to as “existential anxiety” and corresponding attempts to “securitize the sub-
ject”* For Kinvall and Giddens, who follow Erikson here, existential anxiety
results from a loss of a sense of “fundamental safety in the world” rooted in
“a basic trust of other people” Such loss is itself the consequence of an in-
ability to sustain a “feeling of biographical continuity,” that is to say, a coher-
ent narrative of self in relation to others across time and space, a narrative
often expressed in the category of home.® Violent displacement—an expe-
rience that Palestinians have suffered repeatedly—shatters the coherence of
this category of home, leading individuals to attempt to retrieve, repair, or
create a new canopy under which to shelter a singular, stable, and integrated
self. Often this attempt to re-securitize the subject expresses itself in a “poli-
tics of resistance” and the “growth of local identities” that aim to “surpass the
life of contradictions and anxieties of homelessness.””

Kinvall argues further that the sentiments and values mobilized within
these politics often get expressed through the notions of nation and religion.
They do so precisely because these symbolic-institutional complexes serve
to stabilize a single, unified self within “an essentializing historical narra-
tive”® Nation and religion “provide answers to questions concerning exis-
tence itself, the external world and human life, the existence of ‘the other,
and what self-identity actually is®

Yet, while they certainly may perform the locative, stabilizing functions
that Kinvall describes, the reappropriation and revivification of religious
and nationalist narratives, symbols, and structures can just as frequently
dislocate, destabilize, and divide individuals and social groups. Because it
concerns itself with the legitimacy and precariousness of social systems,
religion often enters into direct competition with politics.'® When the po-
litical order legitimizes itself with reference to religious conceptions and
practices, then resistance and protest against the prevailing order, especially
during periods of crisis, will likely take the form of either heterodox re-
ligious or explicitly anti-religious secular movements. Alternatively, when
the political order is based on an ideology that negates or subordinates reli-
gious values and institutions within a secular or multisectarian conception
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of collective belonging, protest and resistance in periods of crisis quite of-
ten can manifest as politicized religion. In both cases, however, the “solu-
tions” that religious or nationalist revivification provide are never automatic
or self-evident. Rather, these “must be rediscovered, reinvented, and recon-
ceptualized every time [they are] called upon as an answer to ontological
insecurity”!! This process is not a unitary one precisely because no society
constitutes a single homogenous entity. Rather, various and conflicting in-
terpretations of nation and religion will emerge in relation to the differing
interests and needs of diverging class, status, gender, and generational mi-
lieus.

The dynamic, multivalent nature of identity is now a well-established
principle within the social sciences. Too frequently, however, its relevance to
Palestinian lives is lost. For example, the categorical oppositions that domi-
nate analyses of Palestinian politics, principally the opposition between secu-
larists and Islamists, exclude or devalue other modes of relationship and
identity, modes more immediate and intimate than the nation. These other
modes can shape the daily lives of Palestinians profoundly and in so do-
ing give rise to diverse conceptions of belonging. At the level of the quo-
tidian, the nation can sometimes seem distant or irrelevant or even inva-
sive and threatening and thus something to shield oneself against. Other
discourses, other practices, other conceptions, other canopies are available.
They often elude detection because the national question is so all-pervasive
and problematic. Yet, if we are to understand how Palestinian nationalism
has changed in the last two decades, we must begin to view national groups,
generally, and Palestinian society, particularly, not as monolithic wholes
or simple dichotomous oppositions but rather as complexes in which di-
verse social groupings intersect and interact in ways that can potentially
transform collective understandings of self and other under conditions of
chronic national instability.

Within these dynamic social complexes religion can certainly play the
stabilizing role that Kinvall, Giddens, and others have described, especially
under conditions of chronic existential crisis. But the Palestinian case also
demonstrates how processes of religious revitalization can, in their own right,
generate or exacerbate social divisions and, in so doing, provoke countervail-
ing responses rooted in alternative conceptions of belonging, heterodox and
secular. The Palestinian case, consequently, forces us to reconsider the idea
that religions primarily stabilize identity.
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One must hasten to acknowledge that Palestinians have fought a long
hard struggle to achieve recognition of their national existence; the per-
sistence of alternative modes of identity and solidarity, such as religious
ones, have seemed like false consciousness at best, treasonous sectarianism
at worst. Anything that has threatened national unity has had to be resisted,
and understandably so. One must also recognize that to direct attention to
other forms of identity potentially plays into the “new Orientalism” that has
reared its head in recent discussions about the Middle East—Iraq in par-
ticular, but also Lebanon, Palestine, Somalia, and Sudan.'? The “tribe” has
returned as a category of analysis with the implication that beneath the pa-
tina of nation-state structures one finds lurking age-old ethnic and religious
proclivities that tend toward antidemocratic authoritarianism—an idea that
echoes the trope of “Oriental despotism.” Secularism, so goes the argument,
is on the run, whether in Gaza, southern Lebanon, or Iraq. The justification
for Lebanon 2006 or Gaza 2008-2009 and 2012, not to mention Afghani-
stan and Iraq, follows closely on the heels: a besieged liberal secular order
must be defended at all costs. To raise the question of parallel social forma-
tions and their consequences for identity would seem to support this neo-
Orientalist agenda and its call for reform of the Islamic other or, failing that,
its violent suppression.'

How then to proceed? The answer surely is not to deny or negate other
modes of identity and affiliation as false consciousness or mere fabrications
of Orientalist fantasy. Sectarian formations are real, and regimes have mobi-
lized them in the interest of establishing clients and undermining potential
threats to the stability of their rule. Ignoring or devaluing such formations
can only lead to serious distortions in analysis and understanding. Equally
problematic, however, would be to privilege formations existing in parallel
to the nation as the only relevant analytical category, denying thereby the
basic fact of Palestinian national consciousness.

In what follows, I attempt to avoid both pitfalls by not losing sight of the
broader context of occupation and the Palestinian struggle for national self-
determination while nevertheless insisting that we see Palestinian society as
a field of tension within which diverse social actors, possessing multiple af-
filiations, negotiate contending conceptions of belonging. What results from
this approach is not the denial of the nation but rather a complex mapping
of a continuum of identities that emerge in relation to the chronic destabili-
zation of Palestinian social life.
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The remainder of this essay depicts this continuum through an ethno-
graphic analysis of three distinct institutional settings—a politically divided
family in a large Gaza refugee camp; an Orthodox Christian youth group
based at the Church of the Nativity in Bethlehem; and a small mosque in
a Bethlehem-area refugee camp led by a shaykh with Muslim Brotherhood
leanings. These examples derive from fieldwork carried out in the Gaza Strip
and the West Bank in 1999-2000, the critical transition point between the
rapidly imploding Oslo peace process and the outbreak of the al-Agsa Inti-
fada. The fieldwork built upon my prior years of experience of living in the
West Bank from 1986 to 1989 and the Gaza Strip from 1991 to 1993. The data
presented, therefore, capture the extended moment in which the secularist
and Islamist divisions first emerged and then hardened in the struggles for
factional dominance during the first Intifada and subsequent Oslo phase. As
such, the data shed light on the identity dynamics that the Islamist-secularist
tensions have engendered.

The analysis that follows focuses on the practices and discourses through
which participants in the settings I describe internalized and expressed di-
verse notions of belonging. Sometimes these notions reflected the inherited
ideological orientations of the dominant secular- and religio-nationalist for-
mations, that is to say, Fatah and Hamas and their associated political ten-
dencies. In other instances, they constituted alternative orientations rooted
in the memory and institutions of the hamula (extended patriarchal family),
religion, or neighborhood. In most cases, the interaction of these different
levels produced hybrid identity conceptions that, depending on the inter-
subjective context, could either support or challenge the dominant frames
in various ways. These complex processes offer us glimpses into how, at the
level of the quotidian, Palestinians have attempted to “securitize the subject”
in response to chronic ontological insecurity stemming from the contra-
dictions, failures, and fragmentations of the secular-nationalist and religio-
nationalist formations of Palestinian society since the late 1980s.

Family and Neighborhood in a Gaza Refugee Camp

Family and neighborhood constitute the primary institutional settings within
which individuals live out their daily lives and forge their most immediate af-
filiations and value orientations. We see this especially in Palestinian refugee
camps.'* Rosemary Sayigh and Sara Roy have separately noted how after
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the massive forced displacements of the Nakba (the 1948 war) “the refugees
turned inward, [clinging] to traditional forms of social organization and
authority relations [so that] even today, the camps are divided into district
quarters, each with its own mukhtar, or leader, which preserve the original
village framework””* The persistence of family and traditional patriarchal
social organization has had consequences for political identity. Individuals
inherit faction loyalties through their families or adopt them through the
influence of friends in their immediate neighborhood environs. The inter-
action among family, friends, and neighbors occurs through diverse medi-
ating structures such as the exchange of social visits between homes, hanging
out with oné’s shilla (an informal network of age-group peers who spend their
free time together), going to markets on Friday, attending the local schools,
and participating in prayer and study groups in neighborhood mosques and
churches. These structures not only mediate social and political solidarities
but also serve as sources of economic support, especially in impoverished
refugee communities. Political factions have sought to secure loyalties by
extending patronage. Observers have noted how the two dominant factions
have mobilized support through a kind of rentier politics in which loyalties
are secured in exchange for access to financial resources, jobs, or influence.
Both Fatah and Hamas have pursued this type of politics by building exten-
sive social service networks and cultivating links with traditional hamula
institutions and religious organizations (mosques, churches). As a conse-
quence, family and neighborhood ties become an extremely important means
of access to aid, especially in communities like the refugee camps in Gaza
that have struggled, since Israel’s extended closure of the Strip beginning in
the first Gulf War of 1990-1991, with intense long-term unemployment and
the consequent chronic scarcity and poverty.

One of my informants in Gaza, a man I will call Latif, humorously ex-
pressed the importance of this basic reality by asking me if I had ever heard
of “ta>’min waw” (waw insurance). I replied I had not, thinking it was some
new insurance company that had gotten established in Gaza along with
the multiple other ventures that had appeared during the Oslo period. La-
tif laughed and then explained, “ya zalameh, ta°>min waw huwwa al-wasta!”
(“Waw insurance is connections, man!”'¢). He was referring to how he man-
aged to land his job as head of maintenance in one of Gaza’s new indus-
trial parks near the Karni crossing point into Israel. The job was a reward
from his Fatah contacts for his work in ferreting out collaborators with Is-
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rael during the first Intifada. Now he sat behind his desk and it was “gqahwah
wa shay, shay wa gahwah kull yawm” (“coffee and tea, tea and coffee every
day”), he laughed. Ta>min waw was also how Latif’s brother, whom I will re-
fer to as Abu Jamil, had gotten his job as a maintenance supervisor in one
of the headquarters of Fatah leader Muhammad Dahlan’s Amn al-Wiga’i,
or Preventative Security. In this case, a family member with Fatah connec-
tions got Abu Jamil the job. The regular salary, the first he had ever received,
enabled him to buy a beat-up car—a sign of a certain status in the camp.
Abu Jamil’s experience was hardly unique. Roy points out that by the late
1990s the Fatah-led Palestinian Authority (PA) had increasingly assumed
the burden of employing Gazans. By 1998, PA wages accounted for 14 per-
cent of the GDP in Gaza, twice the average of other developing economies.
Two years later, the PA indicated that its expenditures on wages would “con-
sume 60 percent of the $1 billion dollar budget.”’” These PA jobs were scarce
for most Gazans, nonetheless, and thus the securing and manipulation of
wasta (connections) remained an essential survival skill.

A third brother also relied on faction connections for economic security.
However, this other brother, whom I will call “Abd al-Mu’min, had loyal-
ties to Hamas. He developed this orientation before the start of the first In-
tifada through his participation as a teenager in the halagat (study circles)
that Muslim Brotherhood activists organized in the mosque just down the
road from their home in the camp. Through these connections, ‘Abd al-
Muwmin received support for computer training and eventually seed money
to start an internet café in the camp’s sugq, or local business district and mar-
ket area.'® He would eventually marry into a family with strong Islamist ori-
entations. His new wife, exploiting mahram injunctions," would then insist
on building a wall down the middle of the already cramped breeze-block
and corrugated tin home, a move that caused a considerable degree of irri-
tation and anger for Abu Jamil, who also lived with his family in this now
partitioned structure.?

The tension between Abu Jamil and his brother and wife illustrated how
the intersection of family and faction through the mediating structures of
mosque and shilla (peer group) could reorient social and political solidari-
ties. Such intersections had influenced a shift in Abu Jamil’s loyalties. Dur-
ing the first Intifada, Abu Jamil had aligned with the Popular Front for the
Liberation of Palestine. He had moved in this direction initially because of
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the influence of the shilla he was a part of in his camp neighborhood and
also, perhaps, because being Popular Front distinguished him from his older
brother, who, in aligning with Fatah, had continued the family’s political tra-
dition. During the Intifada, however, Abu Jamil became disenchanted with
the Popular Front when he learned the faction had apparently not provided
his wife and young children with any significant economic support after he
was imprisoned on a six-month administrative detention charge. Before his
release, he declared himself an independent. By the mid-1990s, however, he
was working for the Fatah-aligned Amn al-Wiqa’i (Preventative Security).
In an alleyway conversation in the camp in 1996, an old friend from his boy-
hood shilla, an individual who had remained loyal to the Popular Front and
was bitter about Fatah’s crackdown on members of his faction, declared Fa-
tah leader Yasser Arafat to be corrupt and autocratic. Abu Jamil reacted
sharply, demanding that his childhood friend not make derogatory remarks
about Abu “Ammar (Arafat’s nom de guerre) in his presence. Patronage and
integration into new faction structures had seemingly reoriented my friend,
politically.

Three years later, however, I would learn that this loyalty shift was not as
thoroughgoing as it might have seemed in that alleyway confrontation. Pri-
vately in 1999, Abu Jamil confided to me that if a new Intifada were to break
out he would not go into the street and fight. Why die for a bunch of cor-
rupt leaders from the “outside” who lived in ostentatious villas and hired Sri
Lankan maids while everyone else was left to eke out a miserable existence
in the camps, he asked rhetorically.*’ Abu Jamil was playing it safe, keeping
alow profile in the camp and making sure he maintained good relationships
in his neighborhood and with family members. One such friend owned a
sewing workshop that produced clothes for the Israeli market. This friend
would make clothes for Abu Jamil’s family without Abu Jamil ever having
to ask. In return, Abu Jamil performed electrical service and other mainte-
nance work for the workshop. What counted in the end for Abu Jamil was
this ethic of general reciprocity, an ethic he connected with the ‘adat wa
taqalid (“customs and traditions”) of traditional village society. If Abu Jamil
identified with anything, it was with this notion of reciprocity and tradition
in which family and friends assisted one another and deference was given to
elders. Often during my visits with Abu Jamil, we would go to visit his aging
uncle and hear his stories of fighting the British during the Mandate period.
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We would sit on mats in an open-air patio, drinking bitter Bedouin coffee as
the uncle lamented the loss of respect for family solidarity and the authority
of elders.

The perceived failure of reciprocity—interpreted as rooted in a social and
moral failure to adhere to the ‘adat wa tagalid—lay at the core of Abu Jamil’s
resentments toward his Hamas-oriented brother, ‘Abd al-Mwmin. In opt-
ing for the Islamists, “Abd al-Mu’min had effectively replaced his family with
the faction. The wall his wife had driven down the center of the already tight
quarters that she and her husband shared with Abu Jamil and his family
symbolically signified this rupture. For Abu Jamil, this betrayal of fraternal
loyalty and the consequent sundering of family unity amounted to a funda-
mental moral transgression, one that reduced the Islamists’ rhetoric about
brotherhood to sheer hypocrisy. Taken all together, thus, both the secular-
nationalist and religio-nationalist options had become, for Abu Jamil, un-
tenable and untrustworthy. The only authentic identity, the sole source of se-
curity, lay in familial and neighborly support systems founded on the ethic
of reciprocity, an ethic that was at the core of the ‘adat wa taqalid of the
hamula and its fallahi (peasant) ethos.

Christian Orthodox Flight from the Nation

The disenchantment among my Gaza contacts with secular-nationalist poli-
tics and factional rivalries, along with the perceived corruption within the
leadership of the Fatah-led Palestinian Authority, had unexpected parallels
in the Christian community. As with clan-based loyalties, Yasser Arafat and
the PA leadership actively sought to mobilize the support of the traditional
Christian leadership. In doing so, they played on Christian anxieties about
the rapid demographic and social status decline of Christian communities
in the West Bank and Jerusalem. In 1922, Christians comprised 11 percent of
the total settled population of 649,048 living under British Mandatory rule.
By 1946, the percentage of Christians had dropped to 8 percent of the total
settled population of 1,845,559. Five and a half decades later, in 2000, Chris-
tians, estimating generously, barely comprised 1.5 percent (40,055) of the
overall Palestinian population (2,597,616) in the West Bank and Gaza Strip.?

A similar pattern emerges in areas of strong Christian concentration. In
Bethlehem, the largely middle-class Christian community confronted in-
exorable displacement as a consequence of the emigration of entire Chris-
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tian families to Europe, Australia, and the Americas. In the wake of the de-
parting Christians, a new Muslim middle class, mostly businesspeople from
the southern West Bank, began settling within Bethlehem. Between 1946
and 1997, the percentage of Christians decreased from 78 percent to 56 per-
cent of the total Palestinian population living within the Bethlehem urban
area (comprising Bethlehem and the neighboring towns of Beit Sahur and
Beit Jala).

The reasons for the demographic decline are numerous and described in
detail elsewhere.”® The fundamental point is that in 1999-2000 Palestinian
Christians were experiencing severe existential anxiety on two levels: as mem-
bers of a Palestinian national community under an aggressive colonizing
occupation and as members of a rapidly shrinking minority within the be-
sieged Palestinian community. Compounding this anxiety was the percep-
tion that the ideological and structural coherence of secular-nationalism, to
which Palestinian Christians historically had provided important intellec-
tual and political leadership, appeared to be unraveling. Many of my Chris-
tian interlocutors worried about the internal Islamization of Fatah and the
PA, describing incidents of open discrimination and a discernible shift in
the public symbols and rhetoric of leaders like Arafat. At the same time, the
rising Islamist alternative presented a worse threat—a return to the days of
ahl al-dhimma* and all that it implied for the reduction of the Christian
community to second-class-citizen status. The sense of threat became pal-
pable in the aftermath of the attempt in 2000 by the Islamic Movement in
Nazareth to resurrect the burial site of a long-lost relative of Salah al-Din al-
Ayyubi.” The Islamic Movement's fortuitous discovery of this tomb drama-
tized the increasing political strength of Palestinian Islamists in Nazareth.
Located in the plaza of the Basilica of the Annunciation, an imposing struc-
ture that projects the prestige of the Catholic Church in the city, the tomb
functioned symbolically to contest local Christian social and political domi-
nance as well as Israeli assertions of power. (The Israeli government had
planned to expand the basilica’s plaza in preparation for large numbers of
tourists who would come to the city to mark millennial celebration events,
including the Pope’s much-anticipated visit.) The events in Nazareth drama-
tized Christian vulnerability. Responding to these events and the Islamists’
references to Christians as subordinate tribute-paying minorities (ahl al-
dhimmay), Bethlehem University sociologist Bernard Sabella stated, “At the
dawn of the twenty-first century, the idea of ahl al-dhimma is no longer ac-
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ceptable. I exist in Palestine not because Muslims or the PA or Israel ‘pro-
tect me’ I exist here by virtue of my birth, and, above all, because I am a Pal-
estinian

Yet, protection is precisely what Yasser Arafat and the PA sought to ex-
tend to the Christian community in an effort to play on fears of the loss of so-
cial and economic position in communities like Bethlehem and of Hamas’s
ascendancy—despite the fact that at that moment, the PA had succeeded in
weakening Hamas militarily and isolating it politically.”” In extending this
protection Arafat and the PA leadership reached out to the traditional re-
ligious and social elites within the Christian community, offering them ac-
cess and leadership positions within local councils and within the upper PA
leadership. As Yezid Sayigh points out, this was standard procedure for Ara-
fat, a master of rentier politics.”® These tactics played out in plain view on 4
December 1999 during the inaugural celebration for Bethlehem 2000.

Bethlehem 2000 was a yearlong event meant to project the Palestinian
Authority into various international forums and demonstrate to domestic
constituencies its capacity to obtain international development assistance.
Large sums of donor money funded a major facelift of Bethlehem’s aging in-
frastructure. The din and dust of street and building repair became a con-
stant of town life in the lead-up to the event. Church leaders and business
elites hoped the improvements and publicity would attract world attention,
thus amplifying the importance of the Christian community as well as se-
curing an influx of tourism dollars.

The PA, for its part, desired to use the event to reinforce its position
internally as the main conduit of patronage. At the opening celebration,
the official invitation and program of events declared the ceremonies to be
“under the patronage of His Excellency President Yasser Arafat” The events
schedule indicated that Arafat would appear at eleven oclock in the morn-
ing. On the appointed day, however, the president had still not made his
much-anticipated entrance when dusk began to settle on the gathered crowd
and heads of churches perched on the stage in Manger Square. With ten-
sion and anticipation growing, Latin patriarch Michel Sabbah began ad-
dressing the gathered crowd but was interrupted by a wail of sirens and a
line of sport utility vehicles with security personnel hanging off the sides.
The crowd jumped to its feet, stood on chairs, and began cheering as Ara-
fat emerged and took the stage, embracing and kissing each church leader
before finally standing with Patriarch Sabbah. In the aftermath of the Naza-
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reth Basilica controversy, in which Arafat had intervened on the side of the
churches, the Christians of Bethlehem had been feeling vulnerable and re-
sentful toward what they saw as an ever-encroaching Islamic movement.
Many privately criticized the PA for doing little to stem the Islamist advance.
Arafat’s appearance in Bethlehem, as well as his intervention in the Naza-
reth affair, sent a different signal. In standing on the stage with the gathered
heads of the various churches, he symbolically reasserted the role he wished
to claim as protector of the holy places and attentive father of the nation
who included all Palestinians within his embrace. He, not the Islamists, he
seemed to show, guaranteed the importance and presence of the Christian
minority. The Christians gathered in Manger Square understood this mes-
sage and shouted their approval.

If nothing else, the inaugural ceremonies of Bethlehem 2000 illustrated
how state and quasi-state entities, in this case Arafat and the PA, sought to
instrumentalize sectarian identities and loyalties in an effort to reinforce
their control and legitimacy. The backing of church heads gave Arafat credi-
bility abroad and the support of a wealthy minority at home. It also allowed
him to project the image of an all-inclusive nationalism that contrasted with
the exclusivity of both Zionism and Hamas’s religio-nationalism. A closer
analysis of the phenomenon, however, reveals that the retrieval of Christian
sectarian identities was not simply a matter of top-down activation by move-
ments or state entities. Church institutions as well as generational factors
also played an important role in the process. From this angle of vision the
appearance of Christian solidarity with Arafat-style nationalism gives way
to a more complex picture. For some individuals, often the younger genera-
tion that came of age during and after the first Intifada, for example, the turn
toward religion indexed disenchantment with the nation, not the affirma-
tion of it that had been on display in Manger Square. For these individuals,
the retreat into a Christian sectarian identity provided, in George Santa-
yana’s words, “another world to live in”%

During my fieldwork in 1999-2000, I spent considerable time getting to
know members of the Greek Orthodox shabiba, or youth group. After a pe-
riod of abeyance, the group became active again after a local doctor known
for having strong pan-Arab nationalist sympathies revived it during the first
Intifada (1987-1993). His intention had been to raise the nationalist con-
sciousness of Orthodox youth in Bethlehem and provide them with an orga-

nizational outlet that reinterpreted religious sectarian orientations in terms
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of pan-Arab and multisectarian PLO nationalist sensibilities. As such, the
church-based shabiba was meant to serve as an authentic nationalist Chris-
tian alternative to secular PLO faction organizations and also as a response
to Muslim sectarian groups like Islamic Jihad and Hamas. Ironically, how-
ever, several of the core youth activists in the revived shabiba came to re-
sist the nationalist emphasis, seeing it to be in significant contradiction with
strict Orthodox identity and practice. These youths succeeded in eventually
reorienting the purpose of the shabiba toward instilling a specifically Ortho-
dox solidarity and religiosity among teens and young adults. Accordingly,
shabiba activities shifted toward attendance at daily afternoon and evening
liturgies, going to instructional talks focusing on Orthodox belief and prac-
tice, and participating in charitable work in the parishes. As I joined them
in these activities, I increasingly realized that the built spaces, institutions,
leadership, and practices of the church created an alternative canopy under
which my interlocutors had found shelter in the midst of the turbulence of
the unresolved struggle for a national existence.

The shabiba met often in the Basilica’s main sanctuary or its various cha-
pels. These spaces, redolent of centuries of Orthodox piety and commu-
nity, hearkened to a religious identity that transcended the limited time and
space of Palestinian nationalism. One entered the main sanctuary through a
five-foot-high portal. Forcing those passing through it to bend at the waist,
the door symbolically marked the transition from a profane space, the noise
and bustle of Manger Square with its phalanxes of tour buses, pilgrims, sou-
venir shops, cafés, and peddlers, to a sacred temporal-spatial zone filled
with incense and the hypnotic rhythms and quarter-tones of the Byzantine
liturgy. After entering, one walked under the low ceiling of the narthex—a
compressed space that then gave way instantly to the soaring ceiling of the
main worship hall lined with orange marble columns. At the far, east end,
there was a raised platform with high-backed wooden benches along the
sides. An iconostasis rose up against the rear wall of the platform. Behind
it rested an altar at which the priests, partially obscured from view, per-
formed the Eucharistic mysteries. The spatial organization and iconography
conveyed imperial power—the royal processions of the liturgy, the robed
and mitered priests and monks, the iconic image of Christos Pantocrator
(“Ruler of All”), the rising columns. To enter into this space was to enter
into the nostalgic realm of Orthodoxy with its symbolic reconstitutions of
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Constantinian imperial power and the long-departed Pax Christiana in the
Holy Land.

The liturgical and didactic practices of the church reinforced the spatial
contours within which this parallel nostalgic Orthodoxy came into being.
The youth activists I came to know during the months I observed and par-
ticipated in the work of the shabiba illustrated how these practices could

»30

shape a “physical hexis,”® an embodied cognitive-emotional disposition
that signaled and shaped a distinct Arabo-Greco-“Orthodox” ethos and per-
sonality. This synthesized disposition was literally the work and product of
the liturgy, in which Greek and Arabic became intertwined, as well as of an
institutional structure in which Greek monks and Palestinian priests inter-
acted with the shabiba youth to forge a trans-ethnic religious community
whose primary external lines of distinction were religio-communal. To be
part of this group was to define oneself in opposition to the non-Orthodox,
that is, the various mutations of Latin Catholicism, the multiple manifesta-
tions of Protestantism, and of course Islam and Judaism. The Arabo-Greco
synthesis discerned here might have been specifically distinctive of Bethle-
hem. The Orthodox groups in other centers with significant Christian popu-
lations—for example, Beit Jala, Beit Sahur, and Ramallah—evinced a con-
trasting phenomenon. In these other places, deep divisions between the
local Arab Palestinian parishioners and the Greek-dominated hierarchy had
developed over the course of a century and a half and were revived during
the Oslo period. In the community that based itself at the Basilica of the Na-
tivity in Bethlehem, however, the Greek hierarchy seemed to have forged a
much closer bond with the Palestinian laity, especially with the youth. It is
this integration and its implications for the creation of a counter- or trans-
national ethos—an alternative religious “world to live in”—that I will ex-
plore here.

During Lent in 2000, the Orthodox shabiba met each Friday at five oclock
in the evening for a liturgy in the Nativity Basilica’s Mar Jiriyis Chapel.* To
get to the chapel, one walked through the main worship space of the Basilica
toward the raised platform, the bema, bearing the iconostasis and altar at the
far, east end. To the right, a short set of stairs led up to a door that opened out
onto a small plaza enclosed by the high walls of the Basilica and the adjoin-
ing structure containing the monk’s living quarters and church offices. The
entrance to the chapel was directly off of this enclosure. As with the Basili-
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ca’s main entrance, the door leading into the chapel was barely five feet high,
forcing everyone who passed through to bow at the waist in a symbolic ges-
ture of submission to the royal authority of Christ and his priestly represen-
tatives. The contrast between the bright plaza and the cool, dark chapel was
stark. The interior was close and intimate. High-backed wooden pews lined
the facing wall. An iconostasis and altar rested against the back wall. To ei-
ther side were low wooden benches.

On one April evening in 2000, I attended the weekly Lenten liturgy
with the shabiba. Three of my contacts—Antun, George, and Sawsan (all
pseudonyms)—were present. Antun, an Armenian who had converted to
Orthodoxy recently, and George, the son of a deceased Bethlehem Univer-
sity professor, sat in the high-backed benches. They had been training as
cantors under the guidance of the priests and monks at the Basilica and dur-
ing these evening gatherings helped lead the congregation through the dif-
ferent tonal settings of the liturgy. As their position at the front indicated,
Antun and George were leaders in the shabiba and both were considering
careers within the church. Antun, following in his father’s footsteps, had
been developing a reputation locally as a skilled iconographer. He got his
start in making icons during the first Intifada. His father, wishing to keep
Antun out of harm’s way, insisted his son help him with his work. He be-
came absorbed in the craft and soon discovered he had a knack for painting.
“I felt the Spirit had taken hold of my hands,” he told me, adding, “This was
the time that I began to turn away from politics and focus on religion exclu-
sively” His shift to Orthodoxy came later through the influence of friends
like George, who were connected to the newly formed shabiba.

George—departing sharply from his brother, who studied business ad-
ministration at Bethlehem University, reveled in pop music, and ridiculed
the priests—was planning to study theology in Lebanon and perhaps enter
the priesthood. During the Intifada, he had been a student activist in a lo-
cal cell of the Democratic Front for the Liberation of Palestine. He originally
saw his involvement with the reconstituted Orthodox shabiba as merely an
extension of his pan-Arab nationalist orientations. Later, though, under the
influence of other activists like Sawsan as well as the priests and monks, he
became instrumental in reorienting the shabiba away from political con-
cerns and toward a specific Orthodox religious horizon.

In her late twenties, Sawsan was slightly older than George and Antun.
She was one of the youth founders of the shabiba and, by all accounts, was
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the main force behind the reorienting of the group. Like George and Antun,
she had undergone a reconversion to Orthodoxy after having become es-
tranged from it. Her parents, according to her description, never attended
the liturgies except for the major festivals—Easter and Christmas, primarily.
Sawsan attended private Latin Catholic schools and had considered becom-
ing Catholic. During the first Intifada, however, after the Israeli military
forced the closing of all the schools, she began to participate in Orthodox
liturgies with an aunt in Jerusalem and then started going to the Basilica in
Bethlehem in the mornings. She also initiated meetings with a Greek monk
for spiritual direction and, for a time, considered becoming a nun. After get-
ting involved with the shabiba in Bethlehem, she quickly became embroiled
in a conflict with the adult leader who had reconstituted the group soon
after the start of the Intifada. This individual, as described earlier, held pan-
Arab nationalist (qawmi) sympathies that he had acquired while studying in
Iraq during the 1970s. Sawsan disagreed strongly with the politicization of
the shabiba’s meetings and insisted that the group focus strictly on discus-
sions of theology, liturgy, and Orthodox history. She successfully convinced
other youth leaders in the group of her views and together, with the support
of the monks and priests, they reoriented the shabiba toward confessional,
religious concerns.

After entering the Mar Jiriyis chapel that April evening, I noticed Antun
and George had already arrived and had taken up positions in the high-
backed wooden benches. Just after five oclock, the presiding priest, a Pales-
tinian from Beit Sahur, began intoning the opening lines of the liturgy. One
of the Greek bishops was also present and traded off with the Palestinian
priest in leading the chanting, with Antun and George serving as the choir.
The bishop and priest alternated between Greek and Arabic. The youths fol-
lowed along in their prayer manuals, and at the appropriate times, in imi-
tation of the priest and bishop, would cross themselves by bending deeply
at the waist, reaching to the floor with their right hands and then tracing a
vertical line to their heads as they straightened, ending by sweeping their
hands first to their right and then to their left shoulders. The Gospel read-
ing also occurred in Greek and then Arabic, and it became apparent at this
point that the Greek bishop also was fluent in Arabic. On this particular eve-
ning, the priests blessed a vessel of oil by making the sign of the cross over it
with a copy of the New Testament while everyone else kneeled on the stone
floor and bowed their heads. After this, the bishop and priest marked the
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foreheads, cheeks, forehands, and palms of the participants using what re-
sembled a thick basting brush.

The Arabo-Greco integration so evident in the liturgical performance—
especially in its linguistic hybridity and in the blending of Greek and Arab-
Palestinian ethnicities within the authority structure, a blending symbolized
by the Greek bishop and Palestinian priest serving together as co-officiators
of the ritual —became further apparent in the semi-regular study sessions of
the shabiba. On one June evening, I attended a study session led by the same
Palestinian priest from Beit Sahur who had officiated at the liturgy described
above, as well as by a Greek monk who was also a bishop from a parish in
Kufr Kana in the Galilee. This monk-bishop was the guest lecturer. On this
particular evening he spoke about the failure of the church to educate pa-
rishioners on the importance of the liturgy and the Eucharist. He spoke in
Greek, mostly, while the Palestinian priest translated into Arabic.

The monk-bishop claimed that the church’s failure to educate its parish-
ioners lay largely in the dilution of Orthodox-only schools. This dilution
was, he said, the consequence of the enrollment of large numbers of Muslim
students. In an effort not to offend its tuition-paying Muslim students, the
schools had stopped explicit instruction in Orthodox theology and liturgical
practice. As a result, the monk averred, Orthodox youth were susceptible to
the corrupting influence of Western mass culture and conversion pressures
from Catholic, Protestant, and Muslim groups. The youth were forgetting
their Orthodox heritage and this fact threatened the future of the church.
The church therefore needed to reach the youth and reorient them to the
distinctions that mattered—that is, the distinctions between true Chris-
tianity (Orthodoxy) and false Christianity (all other Christian confessions)
as well as between Christian and non-Christian (the secular West, Islam).

The monk-bishop took particular aim at the expression “kullu wahid”
(“All are one”). He claimed to have encountered this expression frequently,
especially among Palestinian Christians. “All are not one!” he insisted. The
idea of oneness, in his view, was a symptom of Western-style secularization
and nationalism. “People don’t want to confess their faith in front of Mus-
lims. They prefer to say instead, ‘We are all Palestinians.” The church was not
against nationalism (al-qawmiyya), he claimed, “but it is critical to maintain
clear distinctions in matters of religion” The monk then launched into a de-
tailed discussion of the Greek New Testament term logos—the uncreated
Divine Word made human—and the notion of salvation and sanctification
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it implies. Using the Arabic word €ilaj, he explained that logos was a type of
“therapy” Only through Orthodoxy, he claimed, did this ilaj (therapy)—
which he described as a thoroughgoing transformation (“sanctification”) of
the human being, who was subject to sin—become available to humanity.
All other religions have “theoretical” notions of God, he said. None of them
provided the actual, effective means, the “ilaj, which could transform the
soul through direct contact with the Holy Spirit. Only through the ilaj that
Orthodoxy offered could humans achieve the transcendence of the human
condition in the kingdom of God—a place beyond time and space. Only
participation in the liturgy and the constant repetition of the phrase “Ya
rubb irhamna” (“O Lord have mercy on us”) could effect the transforma-
tion. “The West sees this and thinks we are mumbling nonsense,” claimed
the monk-bishop, “but we taste the Kingdom and ask God for help. We are
not all one because not all paths lead to this salvation. There is only one true
path, the path marked out by Orthodox piety and practice”

The monk-bishop’s assertions—particularly his metaphor of “ilaj (“cure”
or “therapy”)—resonated with the shabiba members in attendance. They
peppered the bishop with questions about sanctification. His consistent re-
sponse was that the youth needed to participate in the daily liturgy. Sanc-
tification was not for cenobitic monks alone, but for all the laity as long
as they were regularly present and took part in the liturgy. His insistence
concerning the liturgy reflected the actual weekly practice of the shabiba.
Through their recurring liturgical performances they forged a parallel social
world structured along a divergent axis of memory and aspiration. The na-
tion and its traumas and centripetal tensions receded within the space and
time of the liturgy. The referents were to the Orthodox past and the work of
sanctification through which that past became embodied in the physical-
emotional-mental dispositions (hexis) of the shabiba youth. These dispo-
sitions not only made Orthodox memory present but also oriented those
who now embodied it toward the task of recreating and reinforcing Ortho-
dox solidarity into the future. The Kingdom of God, in the sense of Ortho-
dox memory, practices, and structures, had become the primary cultural
and institutional locus of identity for these youths. Figuratively understood,
this Kingdom secured a transcendent Orthodox subject against an onto-
logical destabilization resulting from a progressively precarious Palestinian
national existence from which Christians, at least those Christians I inter-
acted with in Bethlehem, increasingly felt excluded.
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West Bank Camp Life and Islamist Re-Securitizing of the Subject

Christians were not the only group in Bethlehem to experience the onto-
logical insecurity stemming from the indeterminacies that accompanied the
installation of the Palestinian Authority and the fraught negotiation pro-
cess with Israel. Refugee communities in the area, too, grappled with the
implications of a peace deal that had given rise to a discourse of “normali-
zation” (al-tatbi)—the notion that because peace was imminent the refu-
gees should end their insistence on the right of return (haqq al-‘awda) to
the towns and villages from which they had been expelled in the 1948 war,
dismantle the refugee camps—long-established symbols of the injustice of
forced displacement—and resettle in new homes in the surrounding sub-
urbs. In Bethlehem-area camps, murals depicted the iconic skeleton key that
stood for the homes lost in 1948 and called upon residents to hold fast to the
right of return enshrined in UN Resolution 194, Article 11. These sentiments
found further expression in the repeated negative assessments and worries
of some of my contacts in the camps. Far from viewing the Palestinian Au-
thority as a positive embodiment of their aspirations, these contacts, both
secularist and Islamist, saw the Oslo process and the PA as threats to their
collective existence. Many of them were former Intifada activists who felt
fundamentally betrayed by Oslo.

The depth and extent of these sentiments became clear to me on 22 March
2000, the day that Pope John Paul II visited Dheishe Camp as part of his
millennial tour of the Holy Land. This long-expected visit—an appearance
and short speech in the presence of President Arafat in the courtyard of the
camp’s UN school that lasted barely thirty minutes—ended unexpectedly
in a violent Intifada-style clash between camp residents and the PA police
who had swept in with the president’s entourage and flooded the camp.*
The clash began with fistfights between camp shabab (youth) volunteers re-
cruited to help provide order during the event and members of the PA po-
lice, whom camp residents subsequently identified as having come from the
Gaza Strip. Fistfights very quickly gave way to rock throwing between the
camp youth and the police, many of whom were young Intifada veterans
themselves. By midnight, camp activists had retrieved automatic rifles and
begun firing on the police station on the outskirts of the camp in an attempt
to free shabab detained during the melee. When I returned the next after-
noon, I learned that the head of Preventative Security (the Amn al-Wiqa’i),
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aresident of the camp, had taken the side of the camp shabab. No one knew
what would happen to those arrested. Dheishe residents called on Arafat to
force the resignation of the police chief, who apparently insulted camp resi-
dents, calling them dogs. The camp itself lay under a carpet of rocks and
shattered glass. I noticed the new traffic light installed at the camp’s entrance
just before the Pope’s visit lying shattered in the road. One of my contacts
commented, “I am sad the light was destroyed but thrilled we stood up to
the police!”

What the ishtibak (clash) between Dheishe’s former Intifada fighters and
the PA police revealed was the fragility of Palestinian national unity. Long-
simmering resentment against the PA could erupt instantly into open con-
flict. In the ensuing violence, other solidarities, subnational ones, could and
did emerge. In the case of the post-Papal visit clashes in Dheishe, local camp
solidarity prevailed—most vividly in the case mentioned earlier of the Pre-
ventative Security official who was also a resident of the camp—over loyalty
to Arafat, the father of the nation, and his PA, the structural manifestation of
the version of the nation Arafat putatively stood for. Yet camp solidarity, too,
could be unstable. Oslo “normalization” had thrown the raison-détre of the
camps into serious question. Moreover, camp residents were as politically
divided as any other Palestinian community. Traditionally leftist, Dheishe
had witnessed the emergence of an influential Fatah presence, especially fol-
lowing the establishment of the PA in Bethlehem. It had also, during the first
Intifada, seen the rise of a small Islamist contingent. What it meant to be a
Dheishen, then, had become increasingly contested even if in moments of
collective crisis, such as what transpired immediately following the Pope’s
departure, camp solidarity might briefly reassert itself.

I have examined elsewhere the secularist-Islamist tensions in the refugee
camps in the Bethlehem area.”” Here, I wish instead to focus on the institu-
tions, practices, and conceptual categories through which Islamists in one
of these camps, a community I will refer to as “Thawra Camp,” built a paral-
lel world to live in, one that provided shelter against the insecurities of camp
life and the unpredictability of PA apparatuses increasingly seen as violent
and corrupt.

My entrée into Thawra’s small Islamist community** was through an indi-
vidual I have named Shaykh Abu Banna, the founder of a mosque that stands
some hundred meters from the community center and international guest
house that institutionally anchors the dominant secular-leftist milieu. I first
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heard about the shaykh from his leftist detractors, who resented his preach-
ing against the mixing of girls and boys in their community center activi-
ties. Born and raised in the camp, the shaykh had studied religious sciences
at the University of Jordan in Amman during the late 1970s. He returned to
Thawra in 1981 with strong Muslim Brotherhood leanings and began work-
ing for the Awgaf (Islamic Religious Endowment Authority) in Jerusalem.
During the first Intifada, the shaykh found it increasingly difficult to travel
to Jerusalem and so refocused his activities on the Bethlehem-area mosques
and on Thawra in particular. He founded his mosque in Thawra during the
Intifada as part of a long-term effort to reorient camp residents toward Islam
through institution building and da“wa (missionary outreach that aims at
reviving, reinforcing, and reforming the piety of Muslims, primarily).> The
shaykh’s interest in da“wa was strong, a fact that other Islamist activists that I
came to know in Bethlehem attested to. My own interaction with the shaykh
confirmed this interest. In every one of our meetings, the shaykh would turn
our conversation from politics to the glorious contributions of Muslim con-
verts as diverse as ‘Umar Ibn al-Khattab and Yusuf Islam (Cat Stevens).

In describing his work to me, Shaykh Abu Banna drew stark dichotomies
between those engaged in jihad—understood primarily as individuals who
undertake the work of da‘wa—and those who perpetuate terror and oppres-
sion. Within the latter category, he included anyone who opposed the ad-
vance of Islam—Israel, for an obvious example, but also, more pointedly, the
secularists in the camp, fellow Thawrans, who abetted practices that under-
mined the collective moral order and thereby contributed to social chaos
(fitna) among neighbors and between the sexes. In one of my earliest con-
versations with him, Shaykh Abu Banna likened his role in the camp to that
of the Prophet Muhammad during his early preaching in Mecca. Thawra
was like Mecca of that time, a community in crisis. It had lost its moral com-
pass and cohesion. The strong exploited the weak. No one understood that
humans had duties and responsibilities toward one another and ultimately
toward God. Like the prophet, Shaykh Abu Banna sought to call his fel-
low Thawrans back to a consciousness of God embodied in the notion of
tagwa—a unity of belief and practice grounded in Qur’anic dispensation.

Shaykh Abu Banna understood that to achieve this reorientation it was
necessary to create an institutional structure that could support the emer-
gence of an alternative religio-sociomoral milieu. The construction of his
mosque during the Intifada along with a social outreach center that oth-
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ers in the camp identified as affiliated with the Muslim Brotherhood were
signal events in this process. The development of these structures was con-
troversial and resulted at one point in the mid-1980s just before the out-
break of the first Intifada in an open clash with leaders of the camp’s Popular
Front for the Liberation of Palestine faction. The clash, described initially as
a fight between families, ended badly for the nascent Muslim Brotherhood
contingent. Shaykh Abu Banna, however, led a recovery, and by the end of
the 1990s he had clearly succeeded in establishing an Islamist presence in
the camp.

I attended Shaykh Abu Banna’s mosque several times during the summer
of 2000. The structure was a small unassuming building that appeared still
to be under construction. To enter, one had to step over mounds of sand and
concrete blocks and around a cement mixer and other building tools and
machines. The entrance, located off a narrow alley, led into a vestibule with
shoulder-high wooden shelving subdivided into dozens of small boxes for
shoes. A small set of stairs led up to a main worship space on the floor just
above street level. Thin, flickering fluorescent tubes gave the space a dim,
pale glow as rows of overhead fans stirred the hot, humid air. The walls were
painted mint green and white. On the opposite wall stood a structure mark-
ing the gibla (prayer direction), a tall cabinet structure made of finished ply-
wood with an arch cut out of it. The walls were barren except for a series of
clocks indicating prayer times. A small room along the back wall contained
the public address system. Covering the floor was a green all-purpose carpet
with white strips of tape marking where worshipers should line up to form
prayer ranks.

During the evenings I attended the mosque, approximately forty to forty-
five camp residents ranging from teenagers to elderly men would come for
the prayers. On one occasion, I entered into an extended discussion with an
older gentleman active in da“wa work. He recounted the glories of heaven,
the reward for a pious life, as well as the necessity of faithful perseverance,
like Joseph,* in the face of temptations and tribulations. These themes often
appeared in Shaykh Abu Banna’s homilies before the prayers. Shaykh Abu
Banna never in my presence preached openly political sermons. Rather, as
was his tendency, he focused on matters of piety, instructing worshipers in
proper practice and discoursing on the importance of adhering to this prac-
tice as an example to others. As noted earlier, he would echo these themes in
conversation with me, recounting the heroic piety of Islam’s most prominent
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champions, each of whom responded to the Prophet’s summons to abandon
prior commitments and join the nascent Muslim community. Upon comple-
tion of his remarks, Shaykh Abu Banna, dressed in his jalabiyya (full-length
white tunic) and red-checkered hatta,”” would stand in the gibla to lead the
series of invocations, recitations, and prostrations of the formal salat prayer.
The ritual reinforced the discourse of piety in the shaykh’s homilies. As with
the Orthodox liturgies in the Christian community, it served to inculcate
a distinctive bodily hexis and the attendant mental and emotional orien-
tations that marked an individual as a member of the camp’s Islamic mi-
lieu. This milieu defined itself through expressions of piety in personal and
group demeanor, expressions that gave rise among those integrated within
the group to a sense of difference relative to the dominant secularist ethos
of the camp.

This sense of distinction and the ethos it rested in marked the orienta-
tions of a young married couple I came to know as a result of my visits to
Shaykh Abu Banna’s mosque. This couple had been supporters of Fatah dur-
ing the first Intifada but had subsequently shifted their allegiances to the
Islamic Movement. I had immediately noticed Majdi, the husband, at the
mosque because when he prayed he was unable to bend his right leg when
kneeling for the rakacat. I later learned he had broken the leg while running
from soldiers during the first Intifada. The leg never healed properly. In my
extensive conversations with Majdi and his wife, Amal, the couple were at
pains to make clear to me that their embrace of Islam did not entail a re-
jection of modernity per se but rather of certain aspects of secularism they
perceived as damaging to camp solidarity and morality. They lamented the
deterioration of neighborly relationships. One of the neighboring families
was building an addition to their home in the camp, for example, but, in do-
ing so, had taken little care to keep the building materials out of the shared
alleyway. This family also worked on the construction during hours when
others were trying to rest or sleep. Had their neighbors possessed a stronger
sense of piety, Majdi commented, they would have taken care to contain the
construction and respect the needs of those around them. In the absence of
a shared commitment to Islam, however, the community lacked not only basic
decorum but also the conflict-resolution mechanisms that the sharia pro-
vided. What prevailed, they told me, was a situation of each individual seek-
ing his own gain at the expense of others. For Majdi and Amal, this reality
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stood for the general anomic condition of Palestinian society in the post-
Intifada Oslo period.

Majdi and Amal listed many other social problems—for example, im-
proper relations between the sexes and the divorce and marital strife that it
produced, harassment of women in the streets by shabab, and the building
of a casino in Jericho that promoted economic exploitation. What they de-
sired was a return to a sense of proper limits in interpersonal interactions
and institutional structures. At the same time, however, they argued for a
“modern Islam” that supported the right of women to pursue a career. Majdi
and Amal, as members of an emerging professional class in the camp—they
both worked as schoolteachers—sought to ground their middle-class aspi-
rations in an Islamic moral framework that stood in opposition to what they
saw as the increasing secularization and consequent erosion of the moral

foundations of camp solidarity.

Conclusion

As the ethnographic examples in this essay make clear, the recourse to reli-
gion and tradition often entails an attempt to resituate a subject that has be-
come dislocated under chronic anomic conditions. A number of classical
and contemporary theorists have stressed this locative (or re-locative) func-
tion as the core feature of religious institutions and practices.”® According
to this view, the primary purpose of religious myths, discourses, symbols,
rituals, and institutions is to situate individuals and groups within a cos-
mos and to preserve and defend this situatedness through appeals to tran-
scendent and timeless order. Even when inverted in “religions of rebellion”
or “religions of revolution,” the act of rebellion often simply reverses the
terms of transcendence rather than overcoming them: heterodoxy inversely
mirrors the claims of orthodoxy, reflecting a basic homologous relation and
dialectic between the two.*

Yet, even as the Palestinian case recounted here would seem to confirm
these insights, it also reveals the polyvalent, multidirectional, and contradic-
tory character of any attempt to stabilize the subject through a retrieval of
religion or tradition. Palestinian society, like all contemporary societies, has
undergone significant institutional and sociomoral differentiation under the
pressures of secularization, urbanization, industrialization, mass displace-
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ment, and mass politicization. A retrieval of the religious or “traditional”
past under such circumstances can become a factor of destabilization and
division as much as it can serve to unify and ground individual or collective
identity. As the case of Abu Jamil in Gaza demonstrates, attempts to impose
religious solidarities can split families, already shot through with diverging
faction loyalties that have developed with the rise of mass politics. They can
also provoke counter-retrievals and assertions of “secular” identities, some-
times in “retraditionalized” forms, as with Abu Jamil’s appeal to the fallahi
(peasant) ethic of general reciprocity contained in the ‘adat wa taqalid (cus-
toms and traditions). These dynamics can extend into the wider society, en-
gendering opposing religious and “secular” identity subcultures within and
across the secularist-Islamist divide.

Of course, these identity processes become comprehensible only under
the conditions of perceived crisis such as have existed in Palestine and the
wider Middle East since at least 1967. For many people, and not just Pales-
tinians, secularism has proven to be deceptive and damaging. The religious
return indexes this disenchantment with secularism and the corresponding
search for other possibilities that this disillusionment has generated. And,
yet, as Olivier Roy and Martin Riesebrodt have pointed out, albeit in differ-
ent ways, the recourse to religion in the search for a comprehensive alter-
native to the secular nation-state has equally failed to overcome the under-
lying structural determinants that have produced the very conditions against
which religious retrievals respond in the first place.*! Such retrievals often
devolve into forms of religious nationalism, protesting the symbols of secu-
larism and secularity while accommodating the insurmountable structural
foundations of the secular order.

Given this fact, and given their capacity to destabilize even as they at-
tempt to re-securitize the subject, it is not clear at all that religious retrievals
can succeed in stemming the ontological insecurity that arises under con-
ditions of chronic destabilization. Indeed, they might even exacerbate inse-
curity by deepening existing lines of division. Hamas is ascendant, at least
among certain significant segments of Palestinian society, but so far it ap-
pears incapable of forging a new foundation for collective solidarity that can
repair the secularist-Islamist rift and mark out a new path for Palestinians
to follow in their struggle against Israeli domination. If anything, the so-
ciomoral and political split and concomitant sense of crisis have become
sharper in the face of secularist resistance to Hamas’s ascendancy and un-
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restrained Israeli use of force to suppress the emergence of a non-quiescent
religio-political alternative. If neither nation nor religion can offer any real
hope of ending the crisis and achieving some kind of shared vision and
coherent sense of collective self, then what other options do Palestinians
have? Could exile be a permanent condition? Could it be tolerated? Could
it lead to other ways of being a people? What would it mean to renounce the
singular nation and the one umma or ecclesia as realizable possibilities for
collective life and instead embrace binational, religiously plural identities
within the reigning structures? Would this signal defeat or would it open a
path to the transformation and transcendence of these structures, especially
within Israel? These questions lie at the heart of the still unresolved contra-
dictions of Zionism and Palestine.
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9. Palestine in the
American Political Arena

Is a “Reset” Possible?

MICHAEL C. HUDSON

There are two competing narratives about America and
Palestine. One derives from the Protestant missionaries who early in the
nineteenth century went to the “Holy Land” to convert the “natives” (an
impossible task) and who ended up as educators. The descendants of these
hardy and talented people not only established impressive schools and col-
leges, many of which thrive today, but also went on to become diplomats—
the fabled and maligned “State Department Arabists”—as well as business-
people and development professionals. They were genuinely attached to the
Arabs of Palestine. After World War II, when the United States elected to
support the Jewish nationalist, or Zionist, project in Palestine, which led
in 1948 to the forced displacement of some 750,000 Palestinians from their
homes, they supported the Palestinian cause. But these people constituted
a small minority.

The other narrative, which has come to frame America’s collective un-
derstanding of the Middle East, is the story of Zionism, which from its Eu-
ropean origins succeeded in establishing Israel in historic Palestine. This is
a story, celebrated in novels and films, of European Jews fleeing discrimina-
tory European pogroms and ultimately the Holocaust, braving callous Brit-
ish officialdom, and creating a safe haven for a people uniquely persecuted
in the West. To most Americans the Israelis were pioneers (like American
whites) settling undeveloped territory, making the desert bloom, and fight-
ing off or educating the “backward” natives. Israel became an extension of
the “Judeo-Christian civilization” of which Americans were a part. It is this
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narrative to which most American elected politicians have subscribed up to
this day.

A Short History of U.S. Palestine Policy

The expulsion of the Palestinians in 1948 and again after the 1967 war trig-
gered the world’s longest-running regional conflict. Arab-Israeli wars, in
one form or another, erupt every five to ten years. The U.S. government,
which has interests in Arab oil, has tried repeatedly to settle the conflict
but has been unsuccessful thus far. It would not be unreasonable to expect
that the most powerful nation in the world, if it put its collective mind and
muscle to the issue, might by now have been able to move affairs toward
the “prominent solution” that most academic and professional observers of
the situation have long identified as the two-state solution. The history of
this idea goes back to debates during the British mandate era over the bina-
tional versus the two-state approach. The 1947 UN partition resolution con-
secrated the “victory” of the two-state solution, but only one state emerged:
Israel. For well over two decades the Palestinians were effectively out of the
picture. Even the landmark 1967 UN Security Council Resolution 242, call-
ing for “land for peace,” did not squarely call for the Palestinians as a nation
to be in charge of the land that Israel had occupied in the Six-Day War; it
only referred to the rights of the “refugees.” But with the reemergence of the
Palestinians as a distinct political actor, starting in the late 1960s, the notion
of two states—Palestine and Israel—also reemerged. Walid Khalidi’s seminal
article in Foreign Affairs in July 1978, “Thinking the Unthinkable: A Sover-
eign Palestinian State,” was arguably instrumental in reframing the Palestine
question for the American foreign policy elite.! And when the PLO in 1988
finally bought into the idea of sharing historic Palestine with Israel (albeit
on very unequal terms), it became even clearer what the ultimate achievable
solution would be. To be sure, the ascendancy of the right wing in Israel in
the late 1970s gave impetus to Vladimir Jabotinsky’s “greater Israel” proj-
ect. But the realities of the regional situation—underlined by Israel’s failed
wars in Lebanon—effectively marginalized the expansionists on the Zion-
ist side. What, then, is the record of American policy in trying to bring the
two-state idea to fruition?

Confronted with the idea of American fatigue on Palestine, retired Ameri-
can diplomats will rightly point out that the United States engaged in dozens
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of diplomatic initiatives over the period of the mid-1940s through the final
days of the Clinton administration in 2000. Yet only two of these initia-
tives achieved tangible results: President Jimmy Carter’s Camp David diplo-
macy in 1978 and President Bill Clinton’s “peace process” in the 1990s—and
neither ultimately succeeded in putting a Palestinian state in place along-
side Israel. With the coming of the George W. Bush administration in 2001,
the presidents initial declaration that he would support a Palestinian state
alongside Israel was almost immediately sidetracked and then buried under
the rubble of the attacks of September 11 and the debacle of the American
intervention in Iraq. For six years Palestine was once again “on the back
burner” To be sure, in a belated effort to revive the “peace process,” Secretary
of State Condoleezza Rice launched a hastily organized and poorly prepared
multinational conference in Annapolis, Maryland, in November 2007, but in
the following months little was accomplished. And during the 2008 Ameri-
can presidential election campaign, while all the candidates expressed eftu-
sive support for Israel, the Palestine-Israel conflict did not figure among the
major foreign policy issues being debated.

Domestic Political Constraints

One of the strengths of the American political system is the existence of
multiple points of access. This means that many different actors can partici-
pate in the discussion of policy issues. The separation of powers and fed-
eral structure of government have helped develop this process, as have the
guarantees of civil rights and free speech. The tradition of a relatively free
mass media and a multiplicity of print and electronic outlets has further
protected this “free marketplace of ideas.” Unfortunately, this liberal ideal is
sometimes distorted in practice. Powerful lobbies, both in domestic and in
foreign policy, can skew the discussion. In an earlier era foreign policy de-
bates were the province of a small, self-selected, well-educated East Coast
elite, symbolized best by the Council on Foreign Relations. This elite helped
shape politicians’ understanding of the national interest. But its somewhat
inbred nature gave rise to what the social psychologist Irving Janis called
“groupthink” and helped account for America’s misbegotten adventure in
Vietnam.?

Another kind of distortion has affected Middle East policy. Unlike most
other foreign policy issues, the Middle East has been a salient domestic po-



194 MICHAEL C. HUDSON

litical issue since the Zionist movement decided to shape American power
to support its project for a Jewish state in Palestine. There is no need here to
retrace the development of the “Israel lobby” in American politics, except to
note that the influence of this lobby expanded exponentially after the 1967
Arab-Israeli war and continues to shape Americans’ understanding of the
Palestine conflict. The idea of a morally pure, vulnerable Jewish state con-
fronting a vastly more numerous and powerful Arab enemy remains the
dominant narrative, whereas the idea of the Palestinians as victims, or even
the idea of the conflict as a complex affair with rights and wrongs on both
sides, is less accepted.

The organizations that together comprise the Israel lobby include, at the
top, AIPAC—the American Israel Public Affairs Committee. But it is under-
pinned by scores of political action committees at the national, state, and lo-
cal levels, and by thousands of “nonpolitical” organizations like synagogues.
Non-Jewish organizations also figure in the mixture, including in recent
years large Christian evangelical congregations. The “Israel lobby” (often
ranked by American political analysts as the most powerful lobby in Wash-
ington, along with the National Rifle Association), is not just a debating so-
ciety; it can reward or punish politicians in the most tangible of ways, such
as through campaign funding, the mobilization of sizable voting blocs, and
by promoting (or blackening) reputations through its access to the mass
media. The lobby not only offers highly attractive incentives to politicians if
they will support pro-Israel policies (even if they are one-sided), but it can
also threaten to undermine politicians who might be intellectually inclined
to support a more even-handed American stance. Unfortunately, there are
no Arab or Palestinian lobbies that are remotely as powerful, and the busi-
ness community (including even the oil companies) is extremely reluctant
to take on the Israel lobby.

Members of Congress—Democrats and Republicans alike—are particu-
larly vulnerable to this kind of pressure, as they are almost constantly run-
ning for election or reelection, but even the White House bends, because no
president wants to alienate a major voting bloc that can be mobilized by this
well-organized, well-funded, and militant lobby. Congress has “the power of
the purse” by authorizing the spending of public money, which gives it se-
rious leverage over whether or how an administration can exercise Ameri-
can power. This explains, then, why the United States, despite the formidable
power, influence, and resources that it could deploy in support of its diplo-
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macy, in fact rarely does so, owing to the political constraints imposed by
the lobby. As the 2008 presidential election campaign got under way, it was
noteworthy that all of the major candidates felt obliged to address AIPAC
and attest to their pro-Israel credentials. When one of the candidates, Barack
Obama, stated that “no one is suffering more than the Palestinian people,” he
was warned that he might be ceding pro-Israel votes to his main rival, Hill-
ary Clinton, who was unstinting in her support for Israel. Obama imme-
diately qualified his statement by saying that Palestinian suffering was due
to “the failure of the Palestinian leadership to recognize Israel, to renounce
violence, and to get serious about negotiating peace and security for the
region.”

Changing U.S., Regional, and Global Conditions

Students of U.S. policy in the Arab-Israel dispute might be forgiven for be-
coming bored with their subject because nothing seems to change. Ever
since 1948, American officials have been charged with supporting Israel even
when Israel carries out policies that weaken, or at least complicate, Ameri-
ca’s broader regional interests. Occasionally the United States clashes with
its headstrong client—as in the Sinai-Suez war of 1956-1957, when Presi-
dent Dwight Eisenhower forced Israel, Britain, and France to withdraw from
the Sinai Peninsula—but the disputes are invariably temporary. American
policy seems permanently bound in the straitjacket of the powerful Israel
lobby. “Realistic” analysts are therefore inclined to think that a fundamental
reset of U.S. policy is virtually impossible. And yet we know that conditions
can change. As the United States contemplates its position in the Middle
East over the next decades, are there factors that might persuade or require
it to change its policy regarding the Arab-Israeli dispute? The answer is not
clear, but if we look at some remarkable developments on three levels—the
U.S., the regional, and the world—perhaps the situation is not as static as
generally believed.

The U.S. Level

When Israeli prime minister Benjamin Netanyahu can generate some twenty-
eight standing ovations during a speech (rejecting Obama’s focus on the
1967 lines) to a joint session of the U.S. Congress (as happened on 24 May
2011) one might reasonably conclude that the domestic terrain remains un-
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shakably favorable to Israel. But there are certain trends worth noting. In
American public discourse, the Israel lobby—powerful as it is—no longer
remains unchallenged. The 2007 landmark book The Israel Lobby and U.S.
Foreign Policy by Stephen Walt and John Mearsheimer broke the taboo on
public criticism of Israel and of the lobby itself.* The emergence of the Jew-
ish lobbying group J Street as a centrist alternative to AIPAC indicates that
American Jewish opinion is not monolithic in its support for right-wing Is-
raeli government policies.’ In June 2010 an article by Peter Beinart in the
New York Review of Books entitled “The Failure of the American Jewish Es-
tablishment” generated an ongoing debate in Jewish and U.S. foreign policy
circles. Beinart accused the Zionist establishment not just of avoiding criti-
cism of Israeli policies but also of trying to prevent others from criticizing
them. He claimed that the establishment Zionist organizations were se-
riously out of touch with a younger generation of liberal American Jews
whose views clash with the traditional Zionist narrative. But he also warned
about the demographic growth of the Orthodox Jewish community, which
displays chauvinistic and hostile views toward the Palestinians—views that
are increasingly at variance with the growing public understanding of the
Palestinian tragedy.

Another notable trend is visible among what the political scientist Gabriel
Almond long ago described as “the attentive publics” on foreign policy is-
sues.” The attentive publics are composed of journalism and media commu-
nities, think tanks, academic Middle East specialists, and NGOs focused on
Middle East development and human rights issues. Arguably these attentive
publics, which shape public discourse and frame issues on the Middle East,
have increased both the quantity and the quality of debate. It is no longer
correct to contend that the media and public intellectuals are uniformly pro-
Israel.

To be sure, a number of advocacy think tanks in Washington are inclined
to present Israel in a favorable light, including the Washington Institute for
Near East Policy, the American Enterprise Institute, and the Hudson Insti-
tute, among others. And an avowedly partisan Zionist businessman estab-
lished and funded the Saban Center for Middle East Policy at the Brookings
Institution. But these organizations do not have the field to themselves. Al-
ternative analyses come from the Carnegie Endowment for International
Peace, the New America Foundation, and the Institute for Policy Studies,
among others. There is even a think tank, the Palestine Center, and an aca-
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demic research institute, the Institute for Palestine Studies, in Washington.
Mainline foreign policy publications such as Foreign Policy and Foreign Af-
fairs now have dedicated Middle East websites. The American Middle East
academic community, though regularly targeted by pro-Israel “watchdog”
organizations, has lost much of its fear of dealing with the “controversial”
Palestine issue. Moreover, a few prominent public figures and intellectuals,
such as former president Carter and former National Security Council ad-
visors Zbigniew Brzezinski and Brent Scowcroft, have emerged to advocate
a “balanced” U.S. approach.

The Regional Level

There was a time not so long ago—the last half of the twentieth century—
when American policymakers could think of the Middle East as “theirs.”
Washington built up an impressive array of authoritarian allies, military
bases, commercial connections, and even a degree of cultural hegemony.
The twenty-first century is a different matter. U.S. policies and diplomatic
failings over Palestine and Israel have steadily eroded American credibility
and respect—what some people call soft power—among the people of the re-
gion. Even the closest of allies—Israel—feels no compulsion to follow American
wishes. Saudi Arabia, another close ally, has appeared to lose patience with
Washington’s less-than-vigorous efforts to maintain the regional authori-
tarian status quo. And America’s vaunted military superiority is dimmed by
its wars of choice in Iraq and Afghanistan that have not yielded clear victo-
ries. America’s inability to stop Israel’s deepening presence in the West Bank
hasled many Palestinians and thoughtful foreign observers (but very few Is-
raelis) to advocate a “one-state” solution on the empirically well-grounded
belief that a meaningful Palestinian state is now a physical and political im-
possibility. The resignation of Obama’s special envoy George Mitchell in
May 2011 after years of fruitless shuttle diplomacy symbolized the impo-
tence of American policy. Hence an important regional trend to consider is
the decline of American influence.

What decisions might the Palestinians make as a result of this apparent
decline? The most obvious one would be to distance themselves from an
American-led “peace process.” This would not be just because the Ameri-
cans are biased toward Israel; that has been well-known for a half-century
and more. Now, in addition, the perception exists that the United States is
no longer “the only game in town.” The Americans are too weak to influence
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Israel; in fact, their leverage in countries throughout the region seems to be
shrinking fast. Thus it is entirely understandable that the beleaguered Pal-
estinian Authority leadership should threaten to take its case for declaring
a Palestinian state to the world community instead, through the UN Gen-
eral Assembly. Several Latin American countries have already declared their
support. For Israel, American decline also poses problems. If the Israeli right
thinks Obama is going wobbly on defending Israel, the response might be
that Israel should take matters into its own hands. That could mean annex-
ing the entire West Bank, or expelling Palestinians living in Israel, or attack-
ing Iran.

Another trend is the recent and dramatic “Arab Awakening” Within the
space of only a few months in 2011 two of America’s autocratic allies, Ben
Ali in Tunisia and Mubarak in Egypt, fell in the face of popular uprisings.
Two more, Saleh in Yemen and Qaddafi in Libya, were on their way out.
Two other regimes in the oil-rich Gulf, in Bahrain and Oman, were shaken,
as were two friendly non-oil monarchies, Jordan and Morocco. Even the re-
gime of Bashar al-Asad in Syria, certainly no ally but strategically useful
nonetheless, was experiencing a massive popular revolt. Known adversar-
ies such as Iran and its nonstate allies, as well as the transnational radical Is-
lamist movements (still intact despite the killing of Osama Bin Laden) might
benefit from the messy aftermaths of popular revolts. What impact, if any,
might the Arab Awakening have on America’s Palestine policy?

Obama, to his credit, seemed to sense that transitions to more participa-
tory governments would pose new challenges, even threats, to Israel as long
as it continued in its obstinate and provocative ways toward the Palestini-
ans and others in the region.® If Arab public opinion were to play a stronger
role, the threat to peace would increase. Even such (waning) protection that
Washington might offer might not ease Israel’s growing insecurity. In a ra-
tional world, the Arab Awakening, then, might focus America’s energies on
reaching a settlement even if it meant “pressuring” Israel. But is it a rational
world? As the discussion below suggests, rationality may be in short supply
in Washington.

The Global Level

It is a slow-moving trend, and anyone familiar with the vast American mili-
tary presence across the greater Middle East would find it difficult to believe.
But the decline of the United States is now a topic of regular debate not just
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in Asia, where the refrain “Asia rising” is ubiquitous, but also in American
circles. The global financial crisis of 2008-2009 originated in the United
States, and it certainly dealt a blow to traditional American notions of global
superiority. Contemporaneously, tectonic shifts in the global balance of
power are driven by the astounding economic development of China, India,
South Korea, and other Asian nations even as the United States and Europe
struggle. America’s scores on global indices of development, such as educa-
tional accomplishment, have declined. Shrinkage in the manufacturing sec-
tor, loss of dominance in some high-tech areas, and an economy unbalanced
by excessive consumption and insufficient savings and investment render
hollow the declaration of some American politicians in the 1990s, after the
collapse of the Soviet Union, that America was the “indispensable nation.”

Today the world observes the new influence of the “BRICS” (Brazil, Rus-
sia, India, China, and South Africa) and hears demands to restructure the
UN Security Council. Regional organizations such as the G-8, the G-20,
the Association of Southeast Asian Nations (ASEAN), the Asia-Pacific Eco-
nomic Cooperation (APEC), and the European Union suggest that the
global order is changing in ways not envisaged in realist international rela-
tions theory. Even in the Middle East, where regional organizations like the
League of Arab States have languished, at least one organization—the Gulf
Cooperation Council—has been relatively successful, and there are efforts
to strengthen Euro-Mediterranean linkages and to envision larger struc-
tures that would accommodate major regional players such as Turkey, Iran,
and even Israel. Breaking down regional barriers to economic and social
interaction will be essential to stimulate the sluggish economies in much of
the region.’

What might the decline of America and the gradual reemergence of a
multipolar world mean for the Palestine question? It could mean good news.
If one concludes from the long and fruitless history of Arab-Israeli diplo-
macy, dominated as it has been by the United States, that the Americans have
lacked the ability to bring matters to a conclusion, then perhaps it is time
for others to try. Ideally, of course, Middle East issues ought to be settled by
Middle Easterners. In the region Turkey presents itself as a credible inter-
locutor, as might a newly independent regime in Egypt. From outside the
region, “others” might mean the three junior members of the nearly forgot-
ten “Quartet” (the UN, the EU, and Russia) playing leading rather than sup-
porting roles. But more significantly, perhaps it is time for Asian and other
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Middle Eastern players to become involved. China, India, and other Asian
powers are rapidly strengthening their economic presence in the Middle
East, and they do not bring the same colonial or neoimperialist baggage to
the table. While they are not yet projecting much “hard power” into the re-
gion, they are certainly capable of exercising creative diplomacy and orga-
nizing peacekeeping missions. Perhaps it is time for the emerging Asian and
Latin American giants to lend a hand instead of standing by while others try
to settle problems in a region whose stability, after all, is bound to be in their
interest.

What Would a Proper “Reset” Look Like?

An American administration cognizant of these new conditions might in-
deed contemplate a change of course. To his credit, at the beginning of his
first term President Obama seemed intellectually committed to a “reset” But
what would a proper reset actually entail? It might involve taking a series of
steps such as the following:

Get a new team of advisors. The old ones are too partisan and are
locked into a simplistic understanding of the Middle East.

Be multilateral. The United States cannot and should not arrogate
“management” of this diplomacy to itself. It should genuinely share
an international initiative including the Arab League, Europe, Rus-
sia, China, Japan, India, and Brazil.

Significantly increase economic and humanitarian assistance to the Pal-
estinians, in conjunction with the international community.

Do not be intimidated by the Israel lobby. Also listen to liberal voices in
the American Jewish community, and urge them to use their influ-
ence in Israel.

Offer “tough love” to Israel, including a warning that the historic aid re-
lationship might be reviewed.

Offer security guarantees to both Israel and the Palestinian state. Intru-
sions and violence, governmental or irregular, from either side must
be prohibited.
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Ease Israel’s onerous restrictions on the Palestinians. Insist on an imme-
diate removal of most West Bank checkpoints, and enable Palestin-
ians to visit Jerusalem more easily.

Do not move the U.S. embassy to Jerusalem until an overall agreement
on Jerusalem’s status has been reached.

Insist on an immediate and significant reduction of settlement expan-
sion and an eventual complete removal of West Bank settlements.

Special status should be negotiated for the settlements in and around
Jerusalem.

Support a significant Palestinian presence in East Jerusalem, including
unequivocal backing for a Palestinian capital and Palestinian au-
thority in East Jerusalem.

Support the creation of a genuinely sovereign Palestinian state. Go-
ing back to the terms of UN Security Council Resolution 242, only
minor territorial changes should be contemplated. The next presi-
dent should reiterate that the Palestinian state must have territo-
rial coherence and integrity. He or she should declare that Palestin-
ians must have direct and unimpeded access to the outside world
through Jordan and Egypt and by sea at Gaza and by air in the West
Bank. A secure land corridor must be established between the West
Bank and Gaza.

Accept the internationally recognized right of return for Palestinians
displaced in 1948 and 1967. Admit this in principle, recognizing that
in practice few would want to return to Israel proper, and press en-
ergetically for a compensation regime for Palestinians who lost their
property and valuables.

Deal with the legitimate Palestinian authorities. Be prepared to deal
with whoever the legitimately elected representatives in the Pales-
tinian territories may be, including politicians from Hamas.

Encourage, rather than discourage, Israeli-Syrian negotiation over the
Golan Heights, and be prepared to lift sanctions and the terrorist
label from Syria if these negotiations prove fruitful.
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If the points listed above constitute an “ideal” reset, and if U.S., regional,
and global conditions are changing in such a way as to make a reset more
thinkable, to what extent was the Obama administration after three years in
office able to undertake the reset that the president himself claimed to want?

Obama’s Missed Opportunity

The election of Barack Obama in 2008 raised hopes among those sympa-
thetic to the Palestinian situation that things might change. And there were
some encouraging signs. That he had actually had contact with a promi-
nent Palestinian-American intellectual, Dr. Rashid Khalidi, when he was a
community organizer in Chicago led observers to infer that he had at least
heard “the other side of the story” In a 2008 campaign speech before AIPAC
he plainly endorsed a two-state solution: “a Jewish state of Israel and a Pal-
estinian state living side by side in peace and security” And he went on to
assert the seriousness of his commitment: “And I won’t wait until the wan-
ing days of my presidency. I will take an active role, and make a personal
commitment to do all I can to advance the cause of peace from the start of
my administration”’® After his election he gave his first interview to the
Arabic satellite channel al-Arabiyya and signaled his intention to deal with
the Arab and Muslim worlds with respect and a willingness to listen. An-
other positive sign was his appointment of former senator George Mitchell
as his special representative for the Middle East. Mitchell, of Lebanese de-
scent on his mother’s side, was regarded as relatively balanced on the Arab-
Israeli conflict, compared to most members of the Washington political
elite, especially members of Congress. Mitchell was received with suspicion
by the Israel lobby as “pro-Palestinian” And in June 2009, Obama deliv-
ered an eloquent address at Cairo University elaborating the same themes. It
seemed clear that he wished to undo the serious damage to America’s credi-
bility and influence in the region done by his neoconservative predecessor
George W. Bush.

Yet at the same time the new president was sending seemingly contra-
dictory signals. He was unwilling to forthrightly criticize Israel for the bru-
talities it inflicted on Gaza in December 2008, a month before he took of-
fice. He elevated a hard-line Middle East advisor, Dennis Ross, who had
arguably contributed significantly to the ultimate failure of the Oslo pro-
cess of the 1990s. He chose as his secretary of state Hillary Clinton, whose
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enthusiasm for Israel knew no bounds when she was a senator from New
York, and who proceeded to take a hard line on Hamas’s credible claims to
be an authentic part of the Palestinian body politic. Symptomatic of the ad-
ministration’s skittishness on Israel was its embarrassing failure to stand up
to AIPAC’s attack on Ambassador Chas Freeman, Obamas choice to head
the National Intelligence Council, who was forced to withdraw his name
from consideration. In May 2009 Obama courageously declared that Isra-
el’s policy of settlement expansion was not conducive to resolving the con-
flict, and when Netanyahu defiantly ordered up new settlement projects on
the eve of a visit to Israel by Vice President Joe Biden in March 2010, the
president was reportedly furious but did nothing concrete to show his dis-
pleasure. Rather, in February 2011 he ordered the United States to veto a Se-
curity Council resolution condemning the settlements. Meanwhile, special
envoy George Mitchell continued to shuttle between Israel and the Pales-
tinian Authority, nominally under the aegis of the “Quartet,” pursuing the
“Road Map for Peace” first outlined by President George W. Bush in 2002,
but nobody seemed to notice.

On 20 May 2011 President Obama delivered what was widely touted as
a “reset” speech on U.S. Middle East policy at the State Department. The
president proclaimed “a new chapter in American diplomacy” intended
to respond to “the extraordinary change” taking place in the region: “The
people;” he said, “have risen up to demand their basic human rights” Ad-
mitting that America had in the past concentrated too narrowly on the pur-
suit of its basic interests—countering terrorism, trying to stop nuclear pro-
liferation, securing the free flow of commerce, safeguarding the security of
the region—Obama now asserted that America faced “a historic opportu-
nity” to support popular aspirations. What forms would this support take?
The president offered verbal support for the popular uprisings in Tunisia,
Egypt, Libya, Syria, Yemen, and (in a more qualified way) Bahrain. He also
promised financial and economic assistance for the new regimes in Tunisia
and Egypt, and a trade and investment partnership initiative for the entire
Middle East and North African region.

Obama concluded his speech by returning to “another cornerstone of
our approach to the region,” the Arab-Israeli conflict. Observers everywhere
watched carefully to see whether he would announce a new American ap-
proach to a struggle that decades of diplomacy had failed to end. Would the
“reset” in U.S. Middle East policy extend to this issue? And if it didn’t, would
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America be able to make good on its “historic opportunity” to align with the
new popular forces shaping the region? If one were to judge on the basis of
Netanyahu’s furious reaction to what Obama then said—“The borders of Is-
rael and Palestine should be based on the 1967 lines with mutually agreed
swaps”—one might have answered, “Yes” Israel’s many supporters in Con-
gress rallied behind Netanyahu’s defiant declaration that Israel would accept
no such thing. But instead of standing up to Netanyahu, Obama once again
hastened to assure him that he was leaving Israel plenty of room for ma-
neuver in the negotiating process and that the United States would not pres-
sure Israel to do anything that Israel might decide was against its interests.
Thus the president continued to respond with meekness and weakness to Is-
rael’s rejection of what he rightly remarked was a fundamental parameter for
peace dating back to UN Security Council Resolution 242 in 1967.

To be fair, President Obama continued to insist that the United States
supported a meaningful, contiguous (though demilitarized) Palestinian state
alongside Israel. Moreover, as Henry Siegman noted, the speech was impor-
tant because it laid down certain markers. . . .

1. The time to press for a peace accord is now, not some time in the in-
determinate future.

2. Putting forward American parameters for bilateral talks is not an
imposition on the parties. The parameters are essential terms of reference
for successful talks.

3. The starting point for talks about mutually agreed-upon territorial
swaps must be the 1967 lines.

4. A peace accord must provide credible security arrangements for
both parties and “full and phased” withdrawal of Israel’s military forces
from the West Bank!!

But on the negative side, it was notable that Obama adopted the right-
wing Israeli government’s new emphasis on the Jewishness of Israel, without
regard for the large non-Jewish (Palestinian Arab) minority—some 1.2 mil-
lion people, or nearly 25 percent of Israel’s population. Crucially, Obama’s
speech sidestepped the key issues of Jerusalem and the Palestinian right
of return. He also berated the Palestinians for proposing to go to the UN
and seek international recognition for a Palestinian state, as if the UN were
enemy territory rather than the source of the international consensus em-
bodied in Security Council Resolutions 242 and 338. Little wonder that
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there was certainly no effort to rectify the previous U.S. official references
to the “disputed” territories with the correct term—“occupied.” It was there-
fore hardly surprising that reaction in the region to Obama’s comments on
Palestine-Israel was for the most part tepid. The speech ended with a whim-
per, not a bang, thus diluting its intended “reset” tone. And as if to undercut
the positive aspects further, Obama addressed AIPAC a few days later and
insisted that U.S. ties to Israel were “ironclad” As Siegman observed, “The
fatal flaw in Obama’s proposal is that it does not state clearly that rejecting
his parameters will have consequences.” Notwithstanding his initial effort
at a reset, by the end of his first term Obama had failed to steer the United
States toward a more balanced position on the Palestine-Israel conflict.

As he began his second term in 2013, Obama faced ongoing political
deadlock at home, with no letup in Congressional pressure to support Ne-
tanyahu’s provocative policies. In the Middle East the Islamist direction of
the Arab uprisings was rekindling support for the Palestine cause and hos-
tility toward Israel. While Obama’s new foreign policy officials—John Kerry
as secretary of state and Chuck Hagel as secretary of defense—were con-
sidered more balanced than some others on this issue, Obama himself was
probably reluctant to invest political capital in Palestine, considering his
bitter experience in his first term. As the columnist Roger Cohen observed,
“President Obama . . . has zero cause for hope. Peace lies beyond the eye of a
rusty needle. The limitlessness of Israeli strength and of Palestinian victim-
hood has narrowed the path to the well-known compromises needed to end
the conflict'?
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10. Human Rights
and the Rule of Law

NOURA ERAKAT

Between 27 December 2008 and 18 January 2009, Israel
embarked on an unprecedented aerial and ground offensive against the
Gaza Strip. In a span of twenty-two days, Israeli ground and aerial forces
demolished 2,400 homes, 21 schools, and 60 police stations, and killed ap-
proximately 1,300 civilians, 280 of them children. The onslaught was par-
ticularly egregious because of the means employed. For eighteen months
prior to the attack, Israel had imposed a debilitating naval blockade and
ground siege that increased food dependency for survival to 56 percent and
increased unemployment to nearly 40 percent. Moreover, Israel prevented
Palestinians from fleeing the attack by sealing the borders, thereby prevent-
ing Palestinians from becoming refugees. Finally, Israeli forces obstructed
the movement of medical personnel and used white phosphorous against
heavily populated civilian areas. The horrific stories documented by Am-
nesty International, Human Rights Watch, Physicians for Human Rights-
Israel, and the National Lawyers’ Guild confirmed that war crimes were in-
deed committed and that the rule of law had been subverted in the name of
national security underpinned by international complicity.

Rather than review the litany of violations and add to the chorus of indig-
nant proponents of justice, this chapter ventures into territories imagined
by advocates but rarely articulated due to our cynical and legitimate cri-
tiques of the centers of power. My point, then, is to discuss the relevance of
international law in U.S. congressional advocacy. This means several things:
conveying atrocities, making claims, and, not least of all, politely requesting
a change in the scorching legacy of U.S. foreign policy in the Middle East.
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And yet the United States as a superpower has a particular aversion to inter-
national law, which it sees as an unwanted intrusion. But to disavow the very
law that human rights advocates and practitioners locally and globally seek
to strengthen is counterproductive. How then do advocates engage effec-
tively with federal policy lawmakers while maintaining and affirming prin-
ciples of international law? To interrogate this question, this chapter ad-
dresses three major subjects: U.S. and international law, U.S. law and Gaza,
and finally Congress and the Arab-Israeli conflict.

International Law and the United States

In regard to the Arab-Israeli conflict, international law is controversial in
the United States not simply because of our government’s unique relation-
ship to Israel but also because of the United States’ terse relationship to inter-
national law. While in international legal parlance the rule of law refers to
the supplanting of the rule of force to solve conflict and avoid catastrophe,
in the United States the rule of law has a wholly different meaning; namely,
it refers to the rule by popular sovereignty. This concept constitutes a cen-
tral tenet of U.S. political identity and it informs the U.S. relationship to the
Constitution and, by extension, to all other legal documents including inter-
national ones.! As Thomas Jefferson wrote, “The will of the people. . . is the
only legitimate foundation of any government, and to protect its free expres-

sion should be our first object.”

The Relationship of U.S. Political Identity and the Constitution

As Americans, we conceive of ourselves as a nation governed by self-imposed
rules to which we collectively, and separately, adhere. Our condition of being
ruled by law is not drawn from natural law or customary norms but rather
from a political process in which our Founding Fathers engaged. This pro-
cess culminated in the drafting and ratification of the Constitution, which
is not only a source of all lawmaking power in the United States but also the
self-expression of popular sovereignty. It remains binding because it was
the product of self-creation. Effectively, as Paul Kahn, professor at Yale Law
School, has captured, it defines the American citizen as a political being,
which inspires patriotism for the nation and reverence for the document.
He observes, “The rule of law is not a moral norm,; rather, it is an existen-
tial condition signifying the continuing existence of the popular sovereign.™
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Constitution as Sacred

This existential condition also represents a historical experience that defines
our political identity in immutable ways. Kahn asks us to consider our judi-
cial review of constitutional law. The process begins with the text itself, then
examines the historical intent of the framers, and finally examines the judi-
cial interpretation of the text in case law. Notwithstanding the two centuries
that divide its drafting and our application, the intent of the framers is not
anachronistic. The reason: the Constitution still embodies our popular sov-
ereignty, and the judicial practice is in essence a practice of interpreting that
principle or spirit. Therefore we read the text strictly and conservatively in
order to keep its character intact.

The legal scholar Thomas Grey has observed that the U.S. Constitution
is not simply a “hierarchically superior statute,” but “a sacred symbol, the
most potent emblem (along with the flag) of the nation itself” Ann Elizabeth
Meyer illustrates the sacred nature of the Constitution in her treatment of
the preservation of the original document in the National Archives. She
writes, “Given the attention that is paid to preserving the documents, one
could argue that the Constitution is treated more like a holy relic, such as the
Shroud of Turin, than like a secular document laying out a scheme of gov-
ernment. Americans deem this normal”™ In fairness, American reverence
for its Constitution is due in part to the fact that unlike other nations that
have witnessed several iterations of their founding documents, the United
States has had only a single unique document. France, for example, has had
some fifteen constitutions.

The Constitution, the United States, and the ICC

The veneration of our Constitution informs our relationship to international
law. If the Constitution is a product of self-creation and establishes the rule
of law as the popular sovereign, then international law would represent an
intrusion rather than the evolution of the law of nations. Nothing demon-
strates this point better than the United States’ hostile rejection of and op-
position to the establishment of the International Criminal Court (ICC).
The ICC represents the triumph of human rights champions who, especially
since the end of World War II, have sought to establish an international
court empowered to pierce the veil of state sovereignty on behalf of hu-
manity. Spurred by the atrocities wrought in internal conflicts in Yugoslavia
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and Rwanda, state parties negotiated a treaty to prosecute war crimes, geno-
cide, crimes against humanity, and other international crimes. The treaty,
better known as the Rome Statute, was completed in 1998. Only seven coun-
tries voted against the Statute: Israel, China, Yemen, Qatar, Libya, and the
United States.” The Statute came into force in 2002 when sixty countries
ratified it and became parties to it. Since its establishment the ICC has only
initiated investigations and issued warrants to cases and persons in Africa.
Nevertheless, the court still represents a belief among the community of na-
tions that the unregulated use of force by states, within a state’s own bound-
aries or outside of them, for the sake of self-defense, self-preservation, or
otherwise, will not be tolerated. Therefore, despite its weaknesses, the Rome
Statute represents a threat to strong countries engaged in armed conflict.

For this reason, the Clinton administration worked tirelessly to lobby
the UN Security Council to secure a veto over any case it opposed, espe-
cially those cases involving U.S. leaders and/or servicemen. Although Presi-
dent Clinton supported the Court’s purpose, the U.S. Congress vehemently
opposed it for posing a threat to U.S. sovereignty and superiority. As put by
then State Department spokesman Richard Boucher,

Certainly, we share many of the concerns that are expressed by people in
Congress, and we do not wish this to turn into some device that could be
used against U.S. leaders or U.S. soldiers or U.S. military people who are
acting within the authority of the U.S. government. And we think that we
have clarified things in that direction, and that more needs to be done. So
certainly those fundamental concerns are shared. Second of all, the Presi-
dent made quite clear that there are flaws that need to continue to be ad-
dressed and that we are not seeking ratification until those concerns that
we have are satisfied. There were, in fact, 18 senators from both parties and
28 representatives who sent letters to the President urging him to sign. So
we realize there are different opinions up on the Hill, in addition to the
opposition. But, as I said, there are concerns that are well-founded that
we share, and we would not think anyone would seek ratification without

seeing them clarified.®

The Bush administration was not so refined in its opposition. Upon as-
suming power, Bush’s Washington began to negotiate bilateral agreements
with other countries, ensuring immunity of U.S. nationals from prosecution
by the Court. As leverage, Washington threatened termination of economic
aid, withdrawal of military assistance, and other painful measures.
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But resistance didn’t come just from the Bush administration—the House
of Representatives also actively opposed the ICC. In 2005, in its FYo6 For-
eign Operations Appropriations Act, the House adopted a bill that prohib-
ited the U.S. government from granting Economic Support Funds (ESF),
or funding for development and infrastructure projects in regions where
the United States has special security interests, to countries that had not
agreed to a bilateral agreement providing immunity for U.S. citizens from
the International Criminal Court. The message was clear from both Bush
and Clinton: only U.S. officials can police U.S. civilians and military per-

sonnel.

U.S. Law and Gaza

Despite the United States” aversion to international accountability, U.S. law
embodies several statutes that reflect principles of international law that
may be useful for purposes of advocacy. These are the Arms Export Con-
trol Act, the Foreign Assistance Agreement, and the Mutual Defense Agree-
ment with Israel.

Arms Export Control Act

The U.S. Arms Export Control Act (AECA) dictates the limited circum-
stances under which the United States may provide arms to other countries.
The purpose of the AECA is to “strengthen the security of the United States
and promote world peace,” as well as to further “the purposes and principles
of the United Nations Charter””” The statute mandates that the United States
provide defense articles and services to friendly countries solely for internal
security or legitimate self-defense. The AECA also requires the president,
upon receipt of information of a violation, to notify Congress.® Effectively,
the benefactor of the arms sales must be deemed ineligible to receive fur-
ther defense articles and services until such violations cease and the United
States receives satisfactory assurances that the violations will not recur.’

Foreign Assistance Act

The Foreign Assistance Act prohibits assistance to the government of any
country that “engages in a consistent pattern of gross violations of inter-
nationally recognized human rights”' In order to receive assistance under
the AECA, foreign countries are required to agree not to use military assis-
tance for purposes other than for internal security, legitimate self-defense,



212 NOURA ERAKAT

the promotion of peacekeeping efforts endorsed by the United Nations
Charter, and the development of infrastructure for friendly underdeveloped
nations. Using United States military assistance inconsistent with the For-
eign Assistance Act will lead to a “substantial violation,” thereby terminat-
ing military assistance to the violator.

Mutual Defense Agreement of 1952

A bilateral arrangement between the United States and Israel restricts Israel’s
use of U.S.-supplied weapons. The 1952 Mutual Defense Agreement dictates
that Israel may use U.S. military assistance for only the following purposes:
to maintain its “internal security; for legitimate self-defense, or to permit it
to participate in a United Nations peacekeeping endeavor.

While these domestic legal provisions abstain from providing an unfet-
tered submission to international law and hence international interpreta-
tion, they provide a powerful resource, one that allows proponents of inter-
national law to shape, by advocacy, the limits of U.S. political interpretation.

Presumably by design, the AECA does not define the meaning of “legiti-
mate self-defense” or “internal security” and, as demonstrated by the seem-
ingly unanimous passage in January 2009 of Bill H.Res. 34, which recog-
nizes Israel’s right to defend itself against attacks from Gaza, our federal
policymakers are certain that Israel’s aggression against a defenseless popu-
lation is “legitimate self-defense.” Still, without challenge, the meaning re-
mains entrenched in the convenient rapture of Orwellian realities. We, as a
human rights community, have purposefully distanced ourselves from the
halls of power that protect imperial interests at the expense of human ones.
And yet that self-imposed exile has worked to reinforce a dangerous and
self-fulfilling prophecy.

Congress and the Arab-Israeli Conflict

It is beneficial to consider the ways in which the Arab-Israeli conflict is
handled in Washington today to narrow down ways in which to approach
advocacy. At present, the primary motivating factor in Congress is Iran. In
large part because of its explicit threat to the Israeli state but also because
other Arab regimes would also like to see Iran militarily neutered, our gov-
ernment has responded eagerly to the preoccupation with Iran.

By its own means, the Bush administration saw to the creation of a “new
Middle East” Then secretary of state Condoleezza Rice signaled its ar-
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rival when in opposing a ceasefire in southern Lebanon in 2006 she de-
scribed the mounting death toll as “birth pangs” Now fully delivered, the
configuration situates the U.S. allies of Jordan, Egypt, Saudi Arabia, Leba-
non’s March 14 Movement or Coalition, and Fatah at ideological odds with
Iran, Syria, Hamas, and Hizbullah. In 2009, Seymour Hersh reported on the
United States’ advances to rapprochement with Syria, presumably in its ef-
fort to further isolate the Islamic Republic. He quoted Martin Indyck, for-
mer U.S. ambassador to Israel, American Israel Public Affairs Committee
(AIPAC) employee, and current director of the Brookings Institution, who
explained that

the return of the Golan Heights is part of a broader strategy for peace in
the Middle East that includes countering Irans influence. . . . Syria is a
strategic linchpin for dealing with Iran and the Palestinian issue. Don't

forget, everything in the Middle East is connected, as Obama once said."

Clearly, rapprochement has since collapsed and this point has been made
moot by the imminent fall of the Syrian regime. Still, it continues to reflect
the United States’ broader Middle East strategy, which aims to mute oppo-
sition to its ubiquitous reach.

The pro-Israel lobby no longer shapes its Congressional advocacy by
simply propagandizing Israel as a David among a sea of Arab enemies. In-
stead, it also describes Israel as being in alliance with its Arab friends against
the encroachment of a menacing Iran. As much is indicated by Palestinian
president Mahmoud Abbas, who, rather than condemn Israel for its flagrant
violations and contempt for the rule of law in the aftermath of the war on
Gaza, criticized Iran for its backing of Hamas. Abbas accused Tehran of try-
ing to deepen the Palestinian split, saying, “Iran needs to take care of its own
issues and stay away from intervening in Palestinian affairs”'?

In effect, Palestine and Palestinians have been bifurcated into the good
Palestinian on the one hand and the bad Palestinian on the other. There-
fore approaching the conflict in a business-as-usual manner will not be very
effective—questions will arise over “which Palestinians,” “which loyalties™ —
and suddenly the human rights of Palestinians are subject to regional con-
siderations that eclipse concerns over their subjugated status.

To avoid this trap in Congress and to advance human rights principles,
the need to employ new paradigms in the entreaty to the safekeepers of Is-
rael’s financial capability seems obvious. Such new paradigms include the
lexicon of religious morality and the logic of global economics—but while
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plausible, each is limited by its seemingly narrow appeal. Alternatively, the
exaltation of individual rights and U.S. superiority may have universal ap-
peal in an institution that enshrines the nation’s political identity as the
popular sovereign.

In this vein, I suggest several possible policy alternatives:

An emphasis on civil and political rights as enshrined in the Constitu-
tion and reified in the International Covenant on Civil and Political
Rights.

An emphasis on U.S. superiority by framing grievances in the form of
violations of U.S. domestic law—the AECA, the FAA, and the Mu-
tual Assistance Agreement.

A reliance on liberal reverence for process by emphasizing the United
States’ long-standing policy toward settlements.

International Covenant on Civil and Political Rights

Civil and political rights both epitomize the sanctity of the individual, a
resonant theme to policymakers who deem the Constitution sacred, and
comport with one legacy of the Universal Declaration of Human Rights.
Unfortunately, the violation of these rights is abundantly apparent among
Palestinians—consider the denial of due process, the structural application
of collective punishment, the obstruction of the right to assembly, and the
prohibition on the right to movement. While addressing these violations
would not remedy the depth of colonial occupation, they would work to
chip away at the edifice of Israeli apartheid.”?

On Military Funding: AECA and the Primacy of U.S. Law

By emphasizing the violation of U.S. laws and, by extension, an affront to its
hegemony, the AECA and its counterparts may prove an effective tool. Its
potential is underscored by its past success. In 1982, the Reagan administra-
tion determined that Israel “may” have violated its 1952 Mutual Defense As-
sistance Agreement with the United States by reportedly using U.S.-supplied
antipersonnel cluster bombs against civilian targets during its military op-
erations in Lebanon and the siege of Beirut. As a result, the Reagan admin-
istration prohibited U.S. export of cluster bombs to Israel for six years.

Far from signaling its irrelevance when export of cluster munitions re-
sumed, the ban’s legacy has continued to impact U.S. policy on the sale of
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cluster munitions. In reaction to their use in southern Lebanon in 2006,
the State Department conducted an investigation and issued a report find-
ing that Israel may have violated U.S.-Israeli procurement agreements on
the use of cluster munitions. As a result, the FY2008 Consolidated Appro-
priations bill significantly restricted the export of U.S.-manufactured cluster
munitions.' Section 646 (b) of the bill states that “no military assistance
shall be furnished for cluster munitions, no defense export license for cluster
munitions may be issued, and no cluster munitions or cluster munitions
technology shall be sold or transferred, unless the agreement for the sale
mandates that the cluster munitions will only be used against clearly defined
military targets and will not be used where civilians are known to be pres-
ent” While the standards are clearly far from adequate, they effectively serve
as a wedge with the potential to deepen incrementally.

On Settlement Construction: The United States’ Own Policies

Finally, in drawing on U.S. precedent and appealing to its liberal deference
to process, it may be beneficial to highlight U.S. policy on settlements. In
1992, the United States legislated its opposition to settlements and settle-
ment expansion in the form of Title VI of P.L. 102-391 (signed into law 6 Oc-
tober 1992). The bill states that U.S. funds may not be used in the Occupied
Territories. In the mid-1990s and again in 2003, the United States reduced its
loan guarantees to Israel by an amount equal to Israel’s settlement construc-
tion. In 2003, the State Department reduced its $3 billion loan guarantees
to Israel by $289.5 million due to Israel’s continued construction of settle-
ments.

Although the United States vetoed the February 2011 Security Council
Resolution condemning settlements, the Obama administration made clear
that its opposition was to the multilateral venue and not the substance of the
initiative. Ambassador Susan Rice explained, “[U.S.] opposition to the reso-
lution before this council today should . . . not be misunderstood to mean
we support settlement activity. . . . On the contrary, we reject in the stron-
gest terms the legitimacy of continued Israeli settlement activity”'> Empha-
sizing U.S. historical opposition continues to be as relevant as ever as Isra-
el’s settler-colonial expansion continues unabated. Consider that population
growth within settlements is not natural. As approximately one-twentieth of
Israel’s Jewish population, the settlers’ numbers have grown by over 5 per-
cent a year, some three times the national average. In 1977, the West Bank’s
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Jewish population was barely 7,000.'® As of 2012 that number had reached
650,000.7

By no means am I suggesting a revolutionary approach to advocacy ef-
forts. To the contrary, I have attempted to unpack the loaded practice of
Congressional advocacy in relation to Palestinian human rights, and in ef-
fect I have outlined the broad parameters of a shifting paradigm—one that
does not appeal to U.S. imperial interests in the name of pragmatism but in-
stead appeals to its sense of national self and identity. This may benefit hu-
man rights advocates who, driven by conviction, may be willing to make
the same deafening and unsuccessful appeals until incapacitated. We can
continue to do so or we may consider amenable alternatives. Whatever the
choice may be, the choice to disengage is not ours. Perhaps then, despite its
self-interested motivations, the United States can help promote, rather than
pummel, the rule of law in the region.

Three Years Later: A Forward-Looking Prologue

Three years later in 2013, it is worth reflecting on the developments, globally
and in Washington in particular, that impact this analysis. It was not as clear
in 2010 as it is today that what is in the United States’ best interest, imperial
though it may be, is not in perfect harmony with Israel’s interests. It has thus
appeared striking when, notwithstanding this divergence, U.S. lawmakers
have used their authority to uphold Israel’s interests without particular re-
gard to U.S. foreign policy interests in the Middle East.

Perhaps the first rupture in this presumed synergy was Vice President
Joseph Biden’s 2010 visit to the Middle East when he called for an Israeli
settlement freeze. Though it fit seamlessly into a U.S. foreign policy that
sought to establish two states for two peoples in Israel and the Occupied
Palestinian Territories, U.S. lawmakers fervently opposed their own execu-
tive in support of Israeli prime minister Benjamin Netanyahu’s appeal for
unchecked Israeli settlement expansion. Scores of Congressional members
from both sides of the aisle lined up to chastise the Obama administration
for its public handling of the affair. No fewer than twenty-three members ex-
pressed terse disapproval either in press statements or from the House floor.
Several dozen other members sent four open letters to the Obama adminis-
tration as well. Significantly, the lawmakers’ choice of language mirrors an



Human Rights and the Rule of Law 217

AIPAC press release dated 14 March 2010 and therefore nearly every mem-
ber echoed the sentiment that Israel should not be treated like any other
country but rather with heightened sensitivity and special regard. Represen-
tative Todd Tiahrt described Obama’s public position as “disrespectful” and
characterized Secretary of State Hillary Clinton’s decision to “openly ques-
tion” Israeli policies as “inappropriate,” as the United States has a “moral and
strategic obligation to support this beacon of democracy in the Middle East”

The events precipitated a new rupture, not within the U.S. political es-
tablishment but rather within the formidable Israel lobby. Individuals and
bodies who considered the failed U.S. initiative to thwart Israeli settlement
expansion a missed opportunity formed the organization J Street, a liberal
alternative to AIPAC. J Street’s concern, however, is not just one missed op-
portunity; rather, it has sought to create a new home for “pro-Israel, pro-
peace Americans” Unlike AIPAC, J Street would support U.S. efforts to
achieve a two-state solution even if it meant curbing Israeli sovereign pre-
rogative. Notably, ] Street’s advocacy conformed to AIPAC’s own approach
in that it drew a red line at the boundaries of accountability. The United
States, it declared, should support Israel to establish a two-state solution, but
it should not impose any economic or political pressure to do so.

In response to this development as well as to what appeared to be a na-
scent rift between American and Israeli interests, another set of individuals
and organizations established themselves in a body to the right of AIPAC.
The Emergency Committee for Israel exerted its collective influence to cam-
paign against U.S. lawmakers in the 2010 midterm elections who expressed
the slightest admonition to Israel during Operation Cast Lead or the settle-
ment row. Its targets who lost that year included House Democrats Glenn
Nye and Mary Jo Kilroy as well as Pennsylvania Senate candidate Joe Ses-
tak. Headed by William Kristol, a prominent neoconservative with strong
ties to the Republican establishment, the Emergency Committee for Israel
has worked to make Israel a partisan issue in the Beltway. While the emer-
gence of ] Street and the Emergency Committee for Israel, both at odds with
the long-standing AIPAC, does not suggest a move away from fundamental
support for Israel, it has signaled a significant shift in a hitherto monolithic
discourse. The shift has created some room where none previously existed to
discuss what exactly is in the United States’ best interest in the Middle East.

By winter 2012, the expanse between U.S. and Israeli interests became
a matter of mainstream public discourse, as evidenced by the response to



218 NOURA ERAKAT

Israel’s 2012 military offense against Gaza, Operation Pillar of Cloud. Un-
like the most recent instance of Israel's pummeling of Gaza only four years
prior, the mainstream media responded to this offensive with heightened
skepticism. Rather than accept, as a matter of fact, that Israel conducted its
operation for the sake of self-preservation, a broad swath of mainstream
media institutions asked whether this offensive was indeed necessary, and if
so0, whether it was not excessive and disproportionate to the threat posed by
Hamas and Palestinians generally.

The apex of this divergence between U.S. and Israeli interests as well as
within the Israel lobby establishment became evident in the disturbing con-
firmation hearings for the U.S. secretary of defense in February 2013. Indeed,
during the eight-hour confirmation hearing of former senator Chuck Ha-
gel, the Senate Armed Services Committee grilled Hagel about his commit-
ment to Israel as a concept and a state in gross disproportion to more salient
U.S. defense matters, including sexual harassment in the military and the
Obama administration’s use of drones. The strange spectacle was not lost on
observers beyond the Beltway who ridiculed the episode in satirical form."
The committee ultimately confirmed Hagel in a 58-41 vote, but not before
forcing him to pledge his allegiance to a Washington orthodoxy that may or
may not have any practical relevance to U.S. foreign policy and security con-
cerns in the Middle East or beyond.

These intervening events during a relatively short time span indicate a
striking phenomenon: the U.S. political establishment may not be acting
to further its own imperial interests at all. Instead, its elected officials, from
congressional representatives to the head of its executive branch, are all ar-
guably vulnerable to domestic political considerations. The problem, if there
is only one, is not in the influence that human rights advocates can exert on
the U.S. political establishment but in whether or not the political establish-
ment has the wherewithal to respond to it at all. Unless human rights advo-
cates organize themselves as a special interest group with the constituency
and/or financial resources to shape electoral outcomes, they may not be able
to penetrate a dynamic establishment that contemplates new foreign policy
possibilities. If this trajectory is any indication of the dead ends in store for
the efficacy of the U.S. political establishment, then the lost opportunity for
human rights, writ large, may not be as devastating as one would imagine.
Instead, there will likely be new opportunities worth seizing when, inevi-
tably, the political establishment’s interests again come into direct conflict
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with U.S. foreign policy interests. At that time, human rights organizations
need only prepare themselves to highlight these divergences and make their
case for a new way forward.
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11. Lessons for Palestine
from Northern Ireland

Why George Mitchell Couldn’t
Turn Jerusalem into Belfast

ALI ABUNIMAH

I formed the conviction that there is no such thing as a

conflict that can’t be ended. Conflicts are created, conducted,

and sustained by human beings. They can be ended by human
beings. I saw it happen in Northern Ireland, although, admittedly,
it took a very long time. I believe deeply that with committed,
persevering, and patient diplomacy, it can happen in the

Middle East.

—George Mitchell, Obama administration Middle East envoy,
22 January 2009

During Israel’s December 2008/January 2009 invasion of
the Gaza Strip, which killed more than 1,400 Palestinians, the vast majority
civilians,' veteran Irish journalist Patrick Cockburn reported that Israeli so-
ciety reminded him “more than ever of the unionists in Northern Ireland in
the late 1960s.” Like Israelis, he wrote, unionists were a community “with a
highly developed siege mentality which led them always to see themselves
as victims even when they were killing other people. There were no regrets
or even knowledge of what they inflicted on others and therefore any retali-
ation by the other side appeared as unprovoked aggression inspired by un-
reasoning hate”?

Today, more than a decade after the 1998 Belfast Agreement, the North-
ern Ireland political settlement appears to be holding up, although it con-
tinues to face tests and its long-term viability is by no means assured. Irish
nationalists share power with pro-British unionists in what is in effect a
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binational state. Political violence has virtually ended. When two British sol-
diers and a police officer were allegedly killed by Irish nationalists known as
“dissident republicans” in March 2009, in the first of such attacks in more
than twelve years, the deaths were met with unprecedented displays of unity
and appeals for calm by former enemies.’ People in Northern Ireland are
far from coming to terms with the consequences of their long civil war, and
the Agreement did not definitively settle the status of Northern Ireland, but
a generation of children, now teenagers, has no memory of the pervasive
violence that traumatized their society for decades. That alone is no small
achievement.

President Barack Obama’s appointment of former senator George Mitch-
ell as his Middle East envoy within days of taking office brought renewed
speculation that despite unprecedented levels of violence and an entrenched
political stalemate, American intervention could bring about a two-state so-
lution to the Palestinian-Israeli conflict. Mitchell’s own optimism was borne
out of his experience as chair of the excruciatingly difficult negotiations that
led to the Belfast Agreement.*

Mitchell was not the only participant in the current Middle East peace
process to draw direct parallels with his experience in Northern Ireland.
Former British prime minister Tony Blair was appointed in July 2007 as the
envoy of the Quartet, the ad hoc, self-appointed group of American, Eu-
ropean, Russian, and UN officials that monopolizes the Middle East peace
process agenda. As prime minister, Blair devoted intensive personal efforts
to Northern Ireland, often comparing the Belfast negotiations to the Middle
East. “The unionists were the Israelis and the republicans [Irish nationalists
who want a united Ireland] were the Palestinians,” Blair has said, and the
British “were the Americans trying to bring the two sides together and get
them to trust each other, while also having cards in our hands™

This essay argues that principles and strategies adapted from those ap-
plied in Ireland would produce a better outcome for Palestine/Israel than
the failed approach taken by every American administration—including
through its first year the Obama administration—as well as the “inter-
national community” since the Middle East peace process began with the
1991 Madrid Conference and the 1993 Oslo Accords. Of course, every situa-
tion is unique, but there are nevertheless significant historic and struc-
tural parallels—many long-recognized by scholars and members of both
communities—that make Ireland and Palestine suitable for comparison.
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Both conflicts have at times been described as “intractable,” not least be-
cause of the intensity of the enmity that appeared to motivate the antago-
nists. The discussion proceeds with brief histories of both conflicts and then
examines the outcomes, processes, and limitations of the Northern Ireland
settlement and highlights lessons for Palestine/Israel.

U.S. and International Intervention

Much of the optimism generated by Mitchell’s appointment reflected a con-
sensus that it signaled a commitment by President Obama to the kind of
early and sustained engagement that previous administrations had repeat-
edly, and with tragic consequences, failed to deliver. But the problem has
never been a lack of American engagement. Rather, it has been too much of
the wrong kind. Aaron David Miller, a former top State Department official,
succinctly summed up the American role in Arab-Israeli diplomacy over the
past quarter century as “Israel’s attorney, catering and coordinating with the
Israelis at the expense of successful peace negotiations.”

Earlier administrations, whether or not they actively encouraged nego-
tiations, had been heavily involved in Palestine/Israel and the broader re-
gion. Since 1967, the United States has given growing military, economic,
and diplomatic support to Israel—in effect intervening heavily on one side.
The George W. Bush administration took American engagement to un-
precedented levels. It pushed for Palestinian legislative elections in 2006,
and then when Hamas defeated the U.S.-backed Fatah faction, it immedi-
ately attempted to overturn the result through overt political and financial
pressure on the Palestinian Authority and a covert scheme supervised by
Secretary of State Condoleezza Rice to overthrow the Hamas-led Authority
with the help of U.S.-backed Palestinian individuals and groups.” The ad-
ministration dispatched Lieutenant General Keith Dayton to help train U.S.-
supplied and -financed Palestinian militias opposed to Hamas, and through
direct pressure on Palestinian Authority president Mahmoud Abbas it effec-
tively vetoed a Palestinian “national unity government.”® The Bush admin-
istration and many Congressional leaders supported the Israeli blockade
of the Gaza Strip and used financial aid to bolster client Palestinian leaders
and in effect subsidize the Israeli military occupation. These policies were
backed by the Quartet and some Western-allied Arab states and were main-
tained intact after the Obama administration took office in January 2009.
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Along with all these interventions, sponsorship of peace negotiations has
probably been the least significant form of international engagement. While
Mitchell is held in high esteem for his personal role as a mediator in Ireland,
it was not his skills alone that led to a successful outcome. He was backed by
an administration ready to act in ways that have been anathema to Ameri-
can policymakers dealing with Palestine/Israel. While these realities are of-
ten ignored, exploring them is nonetheless essential to understanding how
international intervention would have to change for the United States and
other actors to start to play a constructive role in fostering a just, sustainable,
and agreed peace. Such changes would involve a transformation not only in
tactics but also in conceptions of what might constitute workable principles
for a political agreement, whether it takes the form of a “two-state solution”

or any other arrangement.

Parallel Histories: From Settler-Colonialism to Partition

Underpinning the conflicts in Ireland and Palestine are settler-colonial in-
terventions whose legacy in each case has been to create two mutually exclu-
sive claims to sovereignty, legitimacy, and self-determination underpinned
by two diametrically opposed narratives, and a material reality of one com-
munity long monopolizing state power, resources, and symbols to domi-
nate and denigrate the other.’ Each country was partitioned as British forces
withdrew to allow the community that enjoyed a privileged position in the
prepartition colonial state to continue to exercise power afterward. The re-
sulting state arrangements failed to gain legitimacy and instead generated
resistance—expressed as indigenous nationalism—among a significant part
of the population. Lacking sufficient consent, the partitioned entities—Israel
and Northern Ireland—could only be sustained with massive and escalat-
ing use of state violence. In Northern Ireland’s case, the 1998 Belfast Agree-
ment created the democratic framework necessary for a new political dis-
pensation based on consent rather than domination.

Ireland

Irish nationalists point to an eight-hundred-year history of English coloni-
alism, but the taproot of the modern conflict was the Plantation of Ulster—
the colonization of the northeast part of the island, beginning in the early
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1600s. As English authorities granted land to Protestant settlers from En-
gland and Scotland, native Catholics were forcibly displaced in large numbers.

The chief British negotiator at the Northern Ireland peace talks, Jonathan
Powell, observed that the planters “regarded themselves in much the same
way as early Israeli settlers”® The consequences of their actions—forced
displacement and subordination of the existing population—can also be
compared to what happened in Palestine. Settlement in Ireland, Michael
MacDonald has explained, “did not merely disrupt, but obliterated tradi-
tional Ireland, imposing over the ruins a colonial order that, though en-
during, was—and in Northern Ireland still is—bitterly, even violently, re-
sisted”!!

Although Britain annexed Ireland in 1801, repeated Irish nationalist re-
bellions made the question of granting Irish “home rule” the central con-
troversy in British politics through much of the nineteenth century. Union-
ists were generally comprised of the ascendant and long-settled Protestant
population and were opposed to home rule, fearing it would threaten their
privileged status. After the British Parliament passed a home rule bill in
1912, some 240,000 men, three quarters of the unionist adult male popula-
tion, signed the “Ulster Covenant,” pledging to “us[e] all means which may
be found necessary” to prevent any form of Irish self-government. Their or-
ganized militias paraded through Belfast tens of thousands strong and im-
ported large quantities of weapons, all of which succeeded in heading off im-
plementation of home rule.

On Easter day in 1916 a few hundred Irish nationalists staged an armed
uprising in Dublin and proclaimed an independent Irish Republic. The
Easter Rising initially had little popular support and was easily crushed by
the British. But it is regarded as a turning point in nationalist history, as the
brutal British response, including the execution of the republican leaders,
spurred growing support for the nationalist cause. In the 1918 election to the
British Parliament, the republican party Sinn Fein won a landslide on a plat-
form of total independence from Britain. Sinn Fein deputies refused to take
their seats in the British Parliament, but met in Dublin and ratified the 1916
independence proclamation.

Following a guerilla war between British and republican forces that ended
in stalemate, the sides signed the 1921 Anglo-Irish Treaty establishing the
Irish Free State, an autonomous “dominion” of the British Empire. But its
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territory covered only twenty-six of Ireland’s thirty-two counties. To ap-
pease unionists, the British simultaneously partitioned the island, form-
ing Northern Ireland, an autonomous self-governing state linked to Britain,
with a two-thirds Protestant majority.

The Northern Ireland state reproduced the pattern of relationships that
had been established by settler colonialism, but it allowed unionists to pres-
ent their dominance as the legitimate result of democratic majoritarianism.
As Michael MacDonald explains,

The contradiction of settlers to natives survived and structured three cen-
turies of Irish history: partition acknowledged as much. Rather than fad-
ing away, the original conflict was institutionalized in political, social,
and religious relations. Politically the natives were nationalists and the
settlers unionists; socially, the nationalists were deprived and the union-
ists privileged; and religiously the deprived were Catholic and the privi-

leged Protestant.?

As we shall see, this scheme can be easily transposed to Palestine after parti-
tion, where politically the natives are Palestinian nationalists and the settlers
Zionists; socially the Palestinians are deprived and Israeli Jews privileged;
and religiously the deprived are Muslim and Christian and the privileged
Jewish.

Northern Ireland became a unionist-run, one-party state. Nationalist re-
sistance to partition was violently suppressed by British forces and unionist
militias."”® Within a year, hundreds of Catholics were killed in Belfast, 11,000
were forced from their jobs, and 22,000—a quarter of the city’s Catholic
population—were driven from their homes.' The state institutionalized a
recently invented “Ulster” Protestant culture and violently suppressed ex-
pressions of nationalist identity.'” In the widely quoted formula attributed
to Northern Ireland’s first prime minister Sir James Craig, the state’s seat of
government at Stormont Castle was a “Protestant parliament for a Protes-
tant people.*®

Nationalists continued to view Northern Ireland as illegitimate, but they
did not have the strength to end partition and found little practical support
from their compatriots in the south who, though nominally committed to
reunification, were focused on consolidating the Free State that eventually
became the Republic of Ireland. In the mid-1960s, after almost fifty years of
unionist rule, nationalists mobilized a civil rights movement modeled on
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the one in the United States—demanding equal citizenship and an end to
systematic employment and housing discrimination against Catholics. This
represented a departure from traditional republicanism, which focused on
ending partition, but the unionist state perceived even demands for liberal
rights “not as an enhancement of democracy . . . but as an attack on Prot-
estant identity and on the very existence of the Northern [Ireland] state”"’
Unionists responded with violence and, as in the 1920s, Catholics were once
again subjected to pogroms.

These events inaugurated the three-decade low-level civil war known
as “the Troubles” in which more than 3,500 people were killed and 50,000
injured—nearly 2 percent of Northern Ireland’s population.’® As violence
escalated, the British government abolished the unionist Stormont govern-
ment, imposed direct rule, and sent in the army. The unionist state had col-
lapsed, but the unionist-dominated status quo was preserved, as the army,
initially sent in to protect Catholics, quickly began to act and be seen by
them as an occupying force."” A reconstituted Irish Republican Army (IRA)
resumed armed struggle, initially in defense of Catholic communities, but
later went on the offensive against the police, army, and unionist militias
(known as “loyalists”). The IRA and other republican armed groups also
carried out bomb attacks and political assassinations. By default, the IRA
began to serve social functions such as policing and administering the allo-
cation of housing and other resources in neglected Catholic enclaves where
state forces were regarded as the armed wing of unionism. British tactics in-
cluded curfews, internment (imprisonment without charge or trial), assassi-
nations, and extrajudicial executions, and there was extensive collusion be-
tween state forces and loyalist militias that killed hundreds of Catholics in
sectarian attacks.*

Although the civil rights movement had failed to achieve reform of the
state and equal rights (the British did gradually introduce limited reforms),
Michael MacDonald argues that it broke the traditional solidarity within
the unionist community between those who saw any concession as leading
down a slippery slope toward a united Ireland (and a total loss of unionist
power) and those arguing that modest reforms could render the Northern
Ireland state acceptable to nationalists or at least weaken support for repub-
licanism.*!

Unionism viewed efforts to create a united Ireland as a mortal threat. In
1990, for example, James Molyneaux, leader of the then-dominant Ulster
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Unionist Party, described the Republic of Ireland’s constitutional claim to
the north as “a demand for the destruction of Northern Ireland” that was
“equivalent to Hitler’s claim over Czechoslovakia”* Fear of a high Catholic
birth rate—which could provide the Catholic majority needed to reunify
Ireland—has been a recurrent theme in unionist discourse, just as a Pal-
estinian “demographic threat” generates much anxiety among Israeli Jews.
“The basic fear of Protestants in Northern Ireland,” a former unionist prime
minister said, “is that they will be outbred by the Roman Catholics. It is
simple as that”?

While proclaiming their undying loyalty to the British crown, the union-
ist siege mentality was fed by the constant fear of “betrayal” and abandon-
ment by the British. This led a small number of unionists to call for indepen-
dence for Northern Ireland, but this never caught on, most likely because
without British backing, Northern Ireland would be unlikely to have the re-
sources to survive a sustained nationalist challenge. Unionists therefore in-
sisted that maintaining Northern Ireland as part of the United Kingdom was
the only means to protect their identity and way of life against a Catholic and
Celtic-identified nationalist majority on the island of Ireland, whose culture
unionists typically characterized as theocratic, backward, and inferior to
their own.*

Palestine

Beginning in the late nineteenth century, Palestine was the target of Zionist
settler-colonialism whose openly declared purpose was to transform Pales-
tine into a Jewish “national home.””® From the outset, the Zionist movement
understood that this could not be achieved without the involuntary removal
of the native Arab population.? The partition of Palestine was accompanied
by the expulsion and flight of 750,000 Palestinians in the months preceding
and following the declaration of the State of Israel in May 1948 as the Brit-
ish prepared to withdraw.?” Palestinians, who were two-thirds of Palestine’s
two million inhabitants on the eve of partition, became a minority within
the area on which Israel was established.

Within its borders, Israel accorded Jews political, economic, symbolic,
and military dominance. The Palestinian population remaining inside the
new state found itself, like nationalists in Northern Ireland, involuntarily
subject to a regime that claimed moral and cultural superiority and demo-
cratic legitimacy because the dominant group, a minority in the preparti-
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tion colonial state, now constituted a majority and could continuously en-
dorse its own power through elections. Like Irish nationalists, Palestinians
did not have the means to challenge partition directly. Those forced out were
disorganized and dispersed, while those inside Israel lived under military
rule until 1966 and were largely isolated from the mainstream Palestinian
national movement that began to emerge in the diaspora in the 1950s. Pal-
estinian citizens of Israel set out on their own political trajectory, resisting
Israel by demanding that it live up to its claims to be a liberal state. Without
abandoning an identification with Palestinian nationalism, they accepted
their status as citizens but demanded that Israel transform itself into a “state
of all its citizens”—an approach reminiscent of the Northern Ireland civil
rights movement.?

Israel’s reaction to Palestinian demands for equal citizenship mimics the
unionist response to the nationalist campaign for equality in Northern Ire-
land. Israel also characterized these demands as an existential threat, a tacit
acknowledgment that inequality and discrimination are foundational ele-
ments of the Israeli state, not incidental to it. Proposals for a liberal demo-
cratic constitution published by Palestinian citizens of Israel, for instance,
prompted the head of Israel’s Shin Bet intelligence service to warn that his
agency would “foil the activity of anyone seeking to harm Israel’s Jewish or
democratic character, even if that activity was carried out by legal means.”*’

After Israel’s 1967 occupation of the West Bank, the Gaza Strip, and East
Jerusalem, the remainder of the Palestinian population in historic Palestine
came under direct Israeli rule, effectively ending partition. Israel began col-
onizing the land with the intention of making withdrawal impossible and
annexation a fait accompli. The problem from the Israeli perspective was
how to keep the largest amount of newly acquired territory but not the Pal-
estinians living on it. Palestinians from the Occupied Territories could not
be granted the rights of citizens, even to the qualified extent enjoyed by Pal-
estinians in Israel, because that would negate the Israeli Jewish majority. Be-
cause of Israel’s overriding interest in territory and water resources, Pales-
tinians could not be granted real sovereignty in their own state.

For decades, Israel was able to defer confronting this dilemma. Dur-
ing the first phase of the occupation, from 1967 through the first Intifada,
which began in 1987, Israel attempted to suppress Palestinian national as-
pirations from within through the repressive apparatus of the occupation
and from without through successive invasions of Lebanon and the occu-
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pation of southern Lebanon from 1978 to 2000. The second phase, which
began with the 1993 Oslo Accords, has come to be an endless “peace process”
used as an alibi for procrastination and the co-optation of former national-
ist Palestinian elites to run the Palestinian Authority, whose main task has
been to suppress Palestinian resistance while Israel continues to colonize the
land. After the failure of the Clinton administration-sponsored 2000 Camp
David summit, Israel briefly flirted with “unilateral disengagement”—the
abandonment and isolation of heavily populated Palestinian areas. Israel’s
2005 removal of settlers from the Gaza Strip and the hermetic closure of the
territory was an experiment Israeli leaders intended to repeat with Pales-
tinian cities in the West Bank, but continued resistance from Gaza discred-
ited the model.*’ Without other options, Israel reverted to the Oslo formula
of endless negotiations and reliance on the Palestinian Authority to combat
resistance.

But further postponement has become extremely difficult for several rea-
sons: the lack of credibility of the peace process after almost two decades
without progress; the discrediting of the Palestinian Authority as a state-
building project and its effective exposure as an arm of Israeli occupation;
the rise of new forms of Palestinian and regional armed and political re-
sistance; the growing perception in the United States that continued con-
flict is a liability to broader U.S. goals in the Middle East; and increasing
international mobilization in response to Israeli actions, particularly the
global boycott, divestment, and sanctions campaign modeled on the anti-
apartheid movement of the 1980s. Adding to the urgency has been aware-
ness that inexorable demographic shifts mean that Israeli Jews face the fu-
ture as a minority in Palestine/Israel.

The question confronting Zionism at the beginning of the twenty-first
century is how Jews can maintain their political, cultural, and economic su-
premacy in Palestine/Israel, while retaining their status and self-perception
as members of the club of enlightened liberal democracies. Alarmingly, in-
creasing numbers of Israeli Jews are comfortable choosing ethnic supremacy
over democracy, as the rise of unabashedly racist parties including Foreign
Minister Avigdor Lieberman’s Yisrael Beitenu attests. A dwindling number
hopes that some form of repartition to restore a Jewish majority within fixed
borders—the elusive two-state solution—can still provide a way out. Then
Israeli prime minister Ehud Olmert summed up prevailing anxieties in 2007
when he warned, “If the day comes when the two-state solution collapses,
and we face a South African-style struggle for equal voting rights. . . as soon
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as that happens, the State of Israel is finished”** It is in this context that Is-
raeli governments have continued to actively colonize the West Bank, es-
pecially East Jerusalem, while purporting to participate in U.S.-sponsored
peace negotiations shepherded by Mitchell that, given this colonization, ap-
peared stillborn.

Decolonization and Equality, Not Ethnic Sovereignty

Urgent calls for a two-state solution have been increasingly defended not
because such an outcome would restore Palestinian rights, but explicitly
because it would allow Israeli Jews to maintain their ethnic privileges in “a
Jewish and democratic state”* These calls are increasingly accompanied by
warnings that the window for achieving a two-state solution is closing, if it
was ever open at all. As Joseph Massad has observed, the essence of the two-
state solution and peace process so far has been to demand that one section
of the Palestinian people—the diaspora, refugees, and Palestinian citizens
of Israel—forfeit all its rights, so that another—natives of the West Bank
and Gaza Strip—receive limited self-rule in a Bantustan-like state.* In ef-
fect, Palestinians are required to choose among their internationally recog-
nized human rights and who among their population will get them rather
than seek all of them, in order to sustain Israel’s dubious claim that it has a
“right to exist as a Jewish State”

A useful lens through which to examine the legitimacy of Israel’s claim is
the legal maxim that there is no right without a remedy.* If Israel has a “right
to exist as a Jewish state,” then what is the remedy if Palestinians living under
its control “violate” this right by having too many of the wrong kind of ba-
bies, undermining a Jewish majority? Can Israel expel non-Jews, fine them,
strip them of citizenship, or limit the number of children they are allowed to
have? While these suggestions may sound outrageous, over the past six years
Israel has adopted marriage restriction laws designed specifically and exclu-
sively to limit whom the Palestinian citizens of Israel can marry.* In 2009,
the Yisrael Beitenu party led by Avigdor Lieberman sponsored or supported
several bills aimed at further curtailing the rights of non-Jews. One requires
all citizens, including Palestinian Muslims and Christians, to swear alle-
giance to Israel as a Jewish state. Another proposes to punish anyone who
commemorates the Nakba (the name Palestinians give to their forced dis-
possession in the months before and after the state of Israel was established
in 1948) with up to three years in prison.” Like the existing restrictive mar-
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riage laws and subsequent proposals, it is impossible to think of a “remedy”
that does not do outrageous violence to universal human rights principles
and international law. No state, therefore, can demand a “right” to discrimi-
nate on ethnic, religious, or racial grounds.

This does not necessarily mean that a two-state solution can never be just,
but it would have to look very different from what is contemplated because
it would have to be founded on equality. Ireland provides a model of an at-
tempt do this in practice. The partition of Ireland indeed created a “two-
state solution,” but it did not bring peace because one of those states had an
institutionalized commitment defended by the British to unionist Protes-
tant supremacy. Once the British dropped this commitment, space opened
for new forms of politics. A breakthrough moment came in 1992 when the
UK secretary of state for Northern Ireland gave a landmark speech conced-
ing that “provided it is advocated constitutionally, there can be no proper
reason for excluding any political objective from discussion. Certainly not
the objective of a united Ireland”*® There remain two separate jurisdictions
on the island, but the Belfast Agreement provides a framework for legiti-
macy, equality, and power sharing.

The Belfast Agreement

The Belfast Agreement was reached after two years of negotiations among
Northern Ireland’s main nationalist and unionist political parties and the
British and Irish governments. It was overwhelmingly endorsed in simulta-
neous referendums in the south and north of Ireland, though in the north sup-
port was much stronger among nationalists than unionists. It contains several
interlocking agreements. The first section deals with constitutional issues,
and subsequent sections establish governance institutions and frameworks
for guaranteeing human rights. These institutions embody three “strands”™: a
power-sharing agreement for Northern Ireland; a North-South council; and
a British-Irish, or East-West, council. The Agreement notably does not re-
solve whether the contested six counties should remain part of the United
Kingdom or rejoin a united Ireland, but it establishes principles and mecha-
nisms for determining where sovereignty should lie and what would happen
if it changes. It guarantees that whoever governs what is now Northern Ire-
land must always do so based on equality and universal human rights prin-
ciples. The Agreement states,
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The power of the sovereign government with jurisdiction there shall be
exercised with rigorous impartiality on behalf of all the people in the di-
versity of their identities and traditions and shall be founded on the prin-
ciples of full respect for, and equality of, civil, political, social, and cultural
rights, of freedom from discrimination for all citizens, and of parity of es-
teem and of just and equal treatment for the identity, ethos, and aspira-

tions of both communities.*

Public bodies and officials in Northern Ireland are under a “statutory
obligation to promote equality” among individuals and communities, and
safeguards enacted in British and Irish law are designed to ensure that prac-
tices conform to European and international human rights standards. A
Northern Ireland bill of rights, contemplated in the Agreement, has yet to be
enacted.”” The Belfast Agreement preserves an existing “two-state solution”
in Ireland unless and until people in both jurisdictions choose any other
arrangement. But in the meantime, it requires one of the states to trans-
form into an inclusive democracy rather than an ethnic enclave: there can
never again be a “Protestant state for a Protestant people” (The Agreement
also required the Republic of Ireland to strengthen its own human rights
guarantees. Although the Republic always had Protestant citizens who be-
came fully integrated—its first and fourth presidents were Protestants* —
unionists in Northern Ireland traditionally criticized the Republic for allow-
ing the Catholic Church too influential a role.)

The precedent established here for Palestine/Israel is that in a two-state
solution, should one ever come about, Israel could not continue to discrimi-
nate against its Palestinian citizens or against Palestinian refugees on the
grounds that a Palestinian state exists elsewhere. Israel would have to un-
dergo a transformation similar to the one under way in Northern Ireland,
with inclusive and robust mechanisms to monitor and enforce equal rights,
redistribute resources equitably, and adopt neutral symbols acceptable to all
communities. A one-state solution would entail exactly the same challenges
on a larger territory.

Constitutional Issues: The National Question—Asked But
Not Answered

Under the Agreement, nationalists conceded that any change in the status
of Northern Ireland would have to be approved by a majority of the people
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living there. This represented a major concession because nationalists re-
garded the unionist majority within Northern Ireland as the product of an
illegitimate partition. Nationalists considered only the island as a whole as
the valid unit for self-determination, and argued that the choice for inde-
pendence as a unitary state had been clearly made in the 1918 election. For
their part, unionists accepted that if a majority voted for a united Ireland in a
referendum, the result would be binding on them and on the Irish and Brit-
ish governments. No side was required to renounce its political program—
for a united Ireland or for maintaining the union with Britain—but all par-
ties committed themselves to exclusively peaceful and democratic means.

This formula was ambiguous enough that each side could claim victory,
or at least say it was not defeated. Pro-Agreement nationalists argue that
the Agreement is a means toward an eventual united Ireland. At partition
Catholics were a third of the population in Northern Ireland. By 2001 they
were 44 percent, although since then the Catholic birth rate has slowed con-
siderably. Demographic shifts are a factor in nationalist confidence although
they do not guarantee a nationalist majority in the foreseeable future. Na-
tionalists argue that the North-South bodies established by the Agreement
provide the basis for de facto all-Ireland integration, mitigating what Sinn
Fein president Gerry Adams has called “the evil of partition” until formal
unity is achieved.”? Already there is freedom of movement, residency, and
cross-border employment (something guaranteed in any case under Euro-
pean Union rules) between the two jurisdictions and the right to full citizen-
ship in either state. Unionists can argue that the Agreement preserves the
union with Britain for the foreseeable future, and has forced republicans to
renounce armed struggle and disarm.

The Belfast Agreement affirms that no state arrangement is legitimate
in and of itself unless it can gain the freely given consent of the people who
would live under it. Notably, the Agreement does not recognize any sepa-
rate right to self-determination for unionists qua unionists or Protestants
qua Protestants that would be analogous to a specifically Jewish right to self-
determination within historic Palestine. Unionists enjoy the right to partici-
pate in self-determination, along with nationalists, as legitimate residents of
the territory.*

Applying these principle to Palestine/Israel would require considering
a range of outcomes including a two-state solution or a one-state solution
as long as they are founded on consent and equality within and between all
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jurisdictions. Equality, naturally, would mean respecting and implement-
ing the right of return for Palestinian refugees wishing to return home, who
are currently prevented from doing so by Israel solely on the discriminatory
grounds that they are not Jews.

Rights without Borders

A significant and innovative aspect of the Belfast Agreement is that it sepa-
rates state sovereignty from citizens’ and communities’ rights in two ways.
First, as we have seen, it guarantees equality for individuals and “parity of
esteem” for communities regardless of the state sovereign. Second, it vests
citizenship inalienably in the individual irrespective of changes to state bor-
ders. The Agreement affirms that

the birthright of all the people of Northern Ireland to identify themselves
and be accepted as Irish or British, or both, as they may so choose, and ac-
cordingly confirms that their right to hold both British and Irish citizen-
ship is accepted by both Governments and would not be affected by any

future change in the status of Northern Ireland.

The principle that citizenship status attaches to the individual based on her
own choice has an important application in Palestine/Israel, where changes
in borders are still threatened in order to gerrymander an artificial Jewish
majority. Avigdor Lieberman, for example, advocated that the 1.5 million
Palestinian citizens of Israel be stripped of their citizenship and areas where
they are heavily concentrated be attached to a Palestinian entity in order to
“guarantee a Jewish majority in Israel”*

The Agreement thus offers a clear precedent for any outcome that estab-
lishes more than one state in Palestine/Israel: no entity should be allowed to
use border changes in order to deprive people of citizenship for the purpose
of demographic gerrymandering.

Governance

Governance structures detailed in the Belfast Agreement also offer an in-
teresting example, if not a blueprint, for Palestine/Israel. An elected power-
sharing assembly and executive (cabinet) for Northern Ireland form the first
strand of governance under the Belfast Agreement. The assembly elects a
first minister and deputy first minister through a system, the practical result
of which is that one is unionist and the other nationalist. Seats in the execu-
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tive are allocated by proportional representation so that all parties winning
a certain threshold of votes are guaranteed positions. For certain key deci-
sions requiring “cross-community support,” assembly members must desig-
nate themselves as “unionist,” “nationalist,” or “other;” and the decision must
pass by “parallel consent” (a majority in each community), or a 60 percent
supermajority of all members present. Many nationalists—especially repub-
licans—were traditionally wary of an assembly because of the abuses of the
earlier Stormont regime and because participation suggested recognition of
the legitimacy and permanence of Northern Ireland. The safeguards against
abuse built into the current assembly as well as the agreement on constitu-
tional issues mitigated those concerns.

A North/South council made up of ministers from the Republic of Ire-
land and the Northern Ireland executive oversees cooperation in substan-
tive areas including transport, health, environment, education, agriculture,
tourism, and economic development. The all-Ireland element, the second
strand, was essential to gain nationalist and republican support although
unionists attempted to limit its scope in keeping with their traditional hos-
tility to any Irish government involvement in northern affairs. The third
strand established an East/West, or British/Irish, council, bringing together
representatives of the two national governments and the devolved govern-
ments of Northern Ireland, Scotland, Wales, the Isle of Man, and the Chan-
nel Islands, an arrangement that unionists can argue dilutes the significance
of the north-south bodies valued by nationalists. In practice, the second and
third strands have assumed much less importance than the first—the as-
sembly and power-sharing executive.

Implementation and Criticism

As difficult as it was to make the Agreement, implementing it has by all
accounts been even harder. Between 1998 and 2007, the assembly and ex-
ecutive functioned intermittently and with frequent crises prompting their
suspension by the British government. The main source of contention for
unionists was “decommissioning”—the demand that the IRA disarm prior
to the entry of the nationalist party Sinn Fein into the executive. For na-
tionalists the main obstacle was demilitarization and reform of the police
service to rid it of its sectarian composition, symbols, and practices. In the
2003 assembly election, Ian Paisley’s Democratic Unionist Party (DUP)—
which had boycotted the negotiations—displaced the Ulster Unionist Party
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(UUP) as the largest unionist party. Paisley, long notorious for overtly anti-
Catholic demagoguery, incitement, and repeated vows “never” to go into
government with Sinn Fein “murderers,” became the leader of unionism.
The DUP’s rise was seen as symptomatic of the generalized loss of union-
ist support for the Agreement. In the same election Sinn Fein became the
largest nationalist party, displacing the Social Democratic and Labor Party
(SDLP), whose leader John Hume had shared the Nobel Peace Prize with
UUP leader David Trimble.

Confounding many expectations, Sinn Fein and the DUP went into gov-
ernment together, leading the power-sharing executive from May 2007. The
relationship between Paisley—who retired in May 2008—as first minister,
and Sinn Fein deputy first minister Martin McGuinness, a former IRA com-
mander, was apparently so good-natured that the media dubbed them the
“Chuckle Brothers,” after a well-known comedy duo. An executive led by
DUP and Sinn Fein, representing the “extremes” of both communities, was
once as outlandish as a Hamas-Likud-led executive in a single Palestinian-
Israeli state would seem today. If repartition of historic Palestine into two
states does indeed prove impossible, then power-sharing built on a consti-
tutional foundation of equal rights and nondiscrimination is a model being
demonstrated in Northern Ireland that is seemingly able to accommodate
political movements whose goals and worldviews would otherwise appear
to be mutually exclusive.

Polemical and academic debates rage about whether the power-sharing
structure adopted for Northern Ireland entrenches or provides a framework
that ultimately transcends existing inequalities, communal divisions, and
sectarian attitudes and modes of behavior.*” It is conceivable, as some crit-
ics assert, that the Agreement simply encourages a “carve-up” of resources
between two ethno-national blocs while doing nothing to transcend divi-
sions. It is also possible that the Agreement reflects only the present balance
of power—and stalemate—between the two communities and could col-
lapse if the balance shifted decisively in one direction or another. Others as-
sert that a strong equality framework, if implemented, may over time lessen
the salience of national allegiances and ethnic solidarities. The new institu-
tions may, as Beatrix Campbell has suggested, allow the sectarian discourse,
if not to be eliminated, then at least “to be mediated through the constitu-
tional duty to practice equality and social justice”* Consultations aimed
at informing government policy indicate considerable public support for
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achieving a less segregated society, but there are divergent views as to how,
and to what extent this can or should be pursued.*”

For the visitor to Belfast, there are a number of striking features that
suggest that although the Agreement has exceeded many expectations of
what was thought to be possible, its long-term success is not a foregone con-
clusion and will require considerable effort to sustain. Almost anyone old
enough to remember the Troubles is quick to affirm that the situation a de-
cade after the Agreement is incomparably better than it was before. Em-
ployment antidiscrimination legislation is strictly enforced. The so-called
“ring of steel” security barriers have been removed from Belfast city center,
and cross-border roads have all been opened. Yet in other places “peace
walls”—hardened barriers between nationalist and unionist communities—
have multiplied and invisible barriers are everywhere.*® There are still occa-
sional sectarian murders.* Few children attend integrated schools or social-
ize with peers from the “other” community, although on the positive side
there is some evidence that the most bigoted attitudes evident in the past are
not being widely reproduced among children born since the Agreement.™
Despite advances in education and employment for an enlarged Catholic
middle class, the map of poverty in Northern Ireland still overlaps strikingly
with the map of Catholic-dominated wards.

Some pro-Agreement republican activists see growing disaffection in
working-class areas fueling support for so-called “dissidents,” a small mi-
nority of whom advocate a return to armed action. Republicans who gave
their support to the reformed Police Service of Northern Ireland (PSNI),
which replaced the hated Royal Ulster Constabulary (RUC), increasingly
found themselves accused of abandoning key republican goals and agree-
ing to “administer British rule” The problem, these activists have said, is
that reforms were slow to produce changes on the ground that could over-
come the nationalists’ mistrust toward state forces built over decades.’® (There
is little electoral evidence that dissident republicanism has dented support
for Sinn Fein. Although dissident groups did not contest the May 2010
United Kingdom general election, Sinn Fein nonetheless saw its vote in-
crease overall, narrowly overtaking the DUP as the party with the largest
share of the vote in Northern Ireland.* Similarly, the decisions in 2009 by
the main loyalist paramilitary organizations, the Ulster Volunteer Force and
Ulster Defence Association, to disarm suggest that a return to widespread
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violence remains a remote possibility.) A notable turning point was the Feb-
ruary 2010 Sinn Fein-DUP agreement allowing the devolution of policing
and justice powers from London to Belfast, avoiding a collapse in the power-
sharing executive and completing what was widely seen as the last major ele-
ment of power sharing.

The infusion of the Belfast Agreement with an “equality agenda” was not
the inevitable product of traditional nationalist/republican politics focused
on ending partition, nor the priority of the UK and Irish governments. Many
unionists still view the word “equality” as a code word for republican politi-
cal goals. The equality agenda reflected how people across divides came to
see a solution to the conflict. It had its roots in the civil rights movement as
well as years of grassroots and women’s organizing in working-class com-
munities. This work gradually politicized a new generation of republicans to
place the demand for equality at the center of their struggle. Moreover, the
focus on equality opened a space for politics that the exclusive focus on self-
determination and borders would not allow: representatives of working-
class Protestant communities, including loyalist ex-combatants and pris-
oners, were able to view the equality agenda as a more promising means to
secure their futures and improve their communities.

The late David Ervine, a former combatant and prisoner and leader of
the small Progressive Unionist Party (PUP), spoke for working-class loyal-
ists who rejected reflexive ethnic solidarity with the unionist middle classes
who they felt had exploited them as foot soldiers. Without the legitimacy
provided by the support of loyalists like Ervine, it is doubtful the Agree-
ment would have been reached.” Though vocal, pro-Agreement loyalists
were always few in number and unable to build on their role brokering the
Agreement.

The experience in Northern Ireland indicates that unequal power re-
lationships produced by settler-colonialism and ratified by partition are
durable and are likely to generate resistance as long as they exist. Ending
a conflict requires a sustained and deliberate effort to dismantle existing
relationships and replace them with ones that are more equal and just—
in other words, effective decolonization. It is in delivering political, social,
economic, and cultural equality for those who have been most excluded, in-
cluding working-class unionists, and not merely assuring the formal func-
tioning of power-sharing, that the new Northern Ireland institutions still
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face their greatest opportunities and challenges and on which their long-
term viability is likely to rest. It is the totality of this experience, not just the
constitutional and political elements—as important as they may be—that
are likely to provide rich lessons for Palestine/Israel.

Lessons for the “Peace Process”

So far this discussion has focused on substantive principles and institutions
established in Northern Ireland that could be adapted for Palestine/Israel.
There are also lessons for the process, that is, how to get there.

Whom to Include

The most obvious lesson is about whom to include and under what terms.
An agreement in Northern Ireland was impossible as long as Sinn Fein, a
party with a considerable mandate from nationalists, was excluded from ne-
gotiations. It could not join negotiations as long as unreasonable precondi-
tions for its participation were imposed by unionists and the British. Here
the obvious parallel is Hamas and other Palestinians resistance organiza-
tions, whose exclusion because of their refusal to submit to Israeli and Quar-
tet preconditions have long doomed any possibility of a political agreement
over the future of Palestine/Israel.

Within days of Hamas’s January 2006 victory in elections held in the
Israeli-occupied West Bank and Gaza Strip, the Quartet vowed not to pro-
vide any assistance or recognition to any Palestinian Authority government
that did not commit “to the principles of nonviolence, recognition of Israel,
and acceptance of previous agreements and obligations, including the Road-
map.>* Israel and its Western supporters maintained a stringent boycott on
political contact with Hamas, with the effect that the democratically elected
representatives of Palestinians under occupation have been totally excluded
from the Quartet-sponsored political process. Instead, Western support has
been thrown exclusively to Fatah leader and Palestinian Authority presi-
dent Mahmoud Abbas. As noted earlier, this intervention exacerbated Pales-
tinian political differences to the point of fomenting civil war in 2006-2007.

This misguided policy had a precedent in the long-standing British ban
on contacts with Sinn Fein (though in fact there was a long history of secret
contact).”® American intervention helped to ensure that public political con-



Lessons for Palestine from Northern Ireland 241

tacts began before there was an IRA ceasefire. Most controversially, in 1994,
President Bill Clinton—against strenuous protests by the British govern-
ment of Blair’s predecessor John Major—issued a visa to Sinn Fein president
Gerry Adams. George Mitchell was one of several senators who signed a let-
ter urging Clinton to grant the visa, on the grounds that it would “enhance
Adams’ stature” and “enable him to persuade the IRA to declare a cease-fire
and permit Sinn Fein to enter into inclusive political negotiations.”*

Once negotiations began, the British still invested most of their efforts
in securing agreement and then power sharing between “moderates”—the
SDLP on the nationalist side and the UUP on the unionist side—in the hope
that this would undermine those on the margins, including Sinn Fein and
the DUP. British chief negotiator Jonathan Powell has conceded that the
strategy of “building out from the center” failed and in the end “it is only the
extremes who can build a durable peace because there is no one left to out-
flank them”*” Ultimately it was Sinn Fein and the DUP that had the credi-
bility in their respective constituencies to make the power-sharing adminis-
tration function when they took office in May 2007.

A related factor was the British attitude toward different segments of the
nationalist movement. Powell has acknowledged that British policy had
long been to “pursue a policy of divide and rule” among nationalists.’® The
Blair government eventually understood that it had an interest in national-
ists remaining united if it wanted a deal that had credibility. This provides
a remarkable contrast with Blair’s later role as Quartet envoy carrying out
policies that originated in Washington and reinforced division among Pal-
estinian factions. None of this suggests that including the “extremes” pre-
determines that they would be the ones to achieve peace in Palestine/Israel,
but only that efforts to do so excluding them will definitely fail.

Of course Hamas alone, even with its electoral mandate, cannot repre-
sent the Palestinian people by itself any more than a Western-backed Pales-
tinian Authority that excludes it can. Even if the West accepted a Palestinian
Authority “national unity government” including Hamas, that too would
not represent the Palestinian people, but only residents of the West Bank
and Gaza Strip. Hamas can and must be part of a broad, inclusive leadership
that includes representatives of the majority of Palestinians—those in the
diaspora and perhaps even in Israel. Whether such representation could be
achieved through a reformed, reconstituted PLO or some other structure is
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an open question, but it can never happen as long as the external interfer-
ence in Palestinian politics, the imposition of lopsided preconditions, and
the denial of democratic mandates persists.

No Preconditions

Drawing lessons from Northern Ireland for other peace processes, Powell
also asserted that “it is always an error to set a precondition to a negotia-
tion”* This message was reinforced in a public letter by other British and
Irish negotiators, including former SDLP leader John Hume, after the De-
cember 2008 Israeli attack on Gaza:

Whether we like it or not, Hamas will not go away. Since its victory in
democratic elections in 2006, Hamas has sustained its support in Pales-
tinian society despite attempts to destroy it through economic blockades,
political boycotts, and military incursions. This approach is not working;
a new strategy must be found. Yes, Hamas must recognize Israel as part of
a permanent solution, but it is a diplomatic process and not ostracization
that will lead them there. The Quartet conditions imposed on Hamas set

an unworkable threshold from which to commence negotiations.*

It is not necessary to share the authors’ commitment to a two-state solution
to accept their conclusion “that engaging Hamas does not amount to con-
doning terrorism or attacks on civilians. In fact, it is a precondition for se-
curity and for brokering a workable agreement.”

The Quartet preconditions, however—nonviolence, recognizing Israel,
and commitment to signed agreements—are obstacles, especially when im-
posed only on Palestinians. Israel has never been asked to commit to non-
violence, recognize Palestine, or commit to signed agreements. As we have
seen, Israel’s more recent demands for recognition, specifically as a “Jew-
ish state,” violate universal principles as well as the principle of consent em-
bodied in the Belfast Agreement. Recognition of Israel but only as, say, a
decolonized, nonracist, and democratic state of all its citizens is not an un-
reasonable demand, but would surely be—as the negotiators’ letter states—
an outcome of negotiations and not a condition for them. From a Palestinian
perspective there are sound reasons to withhold any such recognition until
Palestinian rights and interests are secured, something that can never be the
case as long as Israel defines itself as a “Jewish state” with the right to dis-
criminate against Palestinians.
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Palestinians have long viewed demands to recognize Israel as a demand
to legitimize and acquiesce to the dispossession and partition that occurred
in 1948. Nevertheless, in 1993, in an official exchange of letters, PLO chair-
man Yasser Arafat wrote to then Israeli prime minister Yitzhak Rabin that
the “PLO recognizes the right of the State of Israel to exist in peace and se-
curity”®" This has never been withdrawn by the PLO, but it did not result in
any practical benefit to Palestinians or change of behavior on the part of Is-
rael. In return for this concession, Israel has never recognized Palestinian
political goals or even rights enshrined in international law and UN resolu-
tions. Hamas officials regularly cite this experience to justify their own re-
fusal to recognize Israel. Palestinians also commonly argue that it is absurd
for them, as a stateless people living as refugees, under Israeli military occu-
pation, or as second-class citizens in Israel, to be asked to recognize the state
that is patently responsible for this condition and that denies responsibility
for their status. Israel has never declared its borders and has continued to
expand its boundaries through confiscation and colonization of Palestinian-
owned land.

Even Hamas has understood the significance of the Northern Ireland
precedent. As Ahmed Yousef, an advisor to Ismail Haniyeh, the Hamas prime
minister elected in 2006, wrote,

Irish Republicans continue to aspire to a united Ireland free of British rule,
but rely upon peaceful methods. Had the IRA been forced to renounce its
vision of reuniting Ireland before negotiations could occur, peace would
never have prevailed. Why should more be demanded of the Palestinians,

particularly when the spirit of our people will never permit it?®*

Thus, the precondition that Palestinians recognize Israel has served no pur-
pose but to permanently block any meaningful negotiations.

Nonviolence

Notwithstanding secret contacts with Sinn Fein and even the IRA, the Brit-
ish position had long been that there would never be political talks until the
IRA abandoned violence.”® American intervention helped soften this posi-
tion, but once the IRA declared a ceasefire in 1994, the British still insisted
on “prior decommissioning”—disarmament of IRA weapons—before Sinn
Fein could take part in political negotiations. As chair of a three-man inter-
national committee, Mitchell helped the British get out of this corner. What
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came to be known as the Mitchell Principles required all parties, including
Sinn Fein and unionist parties affiliated with loyalist militias, to sign on to
nonviolence principles as a condition for participation in negotiations. But
crucially, disarmament was to be carried out “parallel” to negotiations be-
cause, as Mitchell recognized, “prior decommissioning was simply not a
practical solution”*

The Mitchell Principles did not bind the RUC and the British Army, which,
from the nationalist perspective, were just as much combatants as the IRA.
In implementing the Belfast Agreement, however, the Blair government
conceded the parallel by coordinating IRA decommissioning with British
Army withdrawals, “security normalization,” and the dismantling of mili-
tary installations in nationalist areas. ©

There is no reason the Mitchell Principles could not be expanded to en-
compass states whose armed forces are recognized to be combatants. In-
deed, Mitchell already did something similar when at the behest of President
Clinton he chaired a fact-finding mission into the causes of Palestinian-
Israeli violence in 2000. The report recommended that Israel and Pales-
tinians “should immediately implement an unconditional cessation of vio-
lence” as a prelude to negotiations. While Palestinians were urged to act
against “terrorists,” Israel was simultaneously expected to end its own vio-
lence, including the lethal use of force against civilians. The report urged
“[Israeli] security forces and settlers [to] refrain from the destruction of
homes and roads, as well as trees and other agricultural property in Pales-
tinian areas,” and said that Israel should “freeze all settlement activity, in-
cluding the ‘natural growth’ of existing settlements.”®

The Mitchell Report recognized Israeli violence, including ongoing colo-
nization and harassment by settlers, as constitutive of the conflict. Thus, it is
more realistic and fair than the position of the Bush and Obama administra-
tions and the Quartet, which have presented Palestinian violence as purely
aggressive, senseless “terrorism,” while often unprovoked and astronomi-
cally greater Israeli violence—including the war crimes and crimes against
humanity detailed in the UN-commissioned Goldstone Report—are held to
be legitimate and necessary if occasionally “excessive” From the perspective
of international law, the Mitchell Report can be criticized for suggesting that
an occupying power and an occupied population have equivalent respon-
sibilities. But it is not necessary to agree that Palestinian violence is legiti-
mate resistance or that Israeli violence is legitimate self-defense to accept a
mutual and reciprocal cessation of violence as a prelude to political negotia-
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tions. In contrast, the Quartet position that Palestinians must forswear vio-
lence even while they are under occupation, colonization, and attack by Is-
rael is indistinguishable from a demand for an unconditional surrender.

By offering Israel a long-term ceasefire, or hudna, Hamas leaders dem-
onstrated their acceptance of a Mitchell Principles-like approach and reaf-
firmed it after Obama took office—though with no positive response.’” As
Hamas advisor Ahmed Yousef explained, the hudna “extends beyond the
Western concept of a cease-fire and obliges the parties to use the period to
seek a permanent, nonviolent resolution to their differences” The precedent
he cited as a model was, again, the IRA ceasefire.®® That was sufficient to
start the arduous peace talks that ended in the Belfast Agreement. Hamas’s
hudna, if Israel ever accepted it, should be enough as well.

In its first year, the Obama administration appeared to make some mod-
est shifts in tactics without altering the overall American approach. The ad-
ministration demanded more forcefully than any of its predecessors a com-
plete halt to Israeli settlement construction in the occupied West Bank,
but repeatedly backed off pressuring the Palestinian Authority to resume
negotiations while settlement construction continued. At the same time,
President Obama committed the United States to assuring that “Israel’s se-
curity as an independent Jewish state is maintained”—thus endorsing a pro-
foundly undemocratic demand—and declared that the two-state solution
was the only possible outcome.® The administration repeatedly reaffirmed
the Quartet preconditions for dealing with Hamas and continued the Bush
administration policy of providing exclusive support to the Abbas-led Pal-
estinian Authority.

It has been said that the definition of insanity is doing the same thing
over and over and expecting different results As time wore on and the initial
optimism of his appointment faded, it seemed that Mitchell was unable to
use the lessons learned in Belfast to bring to Jerusalem a more realistic and
promising approach.
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12. One State
The Realistic Solution

SAREE MAKDISI

Avigdor Lieberman, the Israeli foreign minister, declared
in April 2009 that Israel is not bound by the commitments it entered into
at the Annapolis summit in November 2007.! He was followed by Benjamin
Netanyahu, the then freshly minted prime minister, in a policy speech in
June of the same year, which categorically ruled out the possibility of the
creation of a genuinely independent Palestinian state.”? These declarations
came as close as we are likely to get to an official announcement of the end
of the two-state solution to the Zionist conflict with the Palestinians. And
in essentially renouncing the two-state solution, the Israeli government ef-
fectively committed itself to the only other realistic alternative—a one-state
solution. Of course, the one state that Lieberman and Netanyahu have in
mind is not a state of equal citizens, but rather a state in which the Jewish in-
habitants of historic Palestine would continue to enjoy rights and privileges
denied to—and founded at the expense of—the land’s non-Jewish (that is,
Palestinian) inhabitants. Far from being something radically new, this rep-
resents the continuation of a status quo already in place for several decades,
in which Jewish inhabitants of the land (and new Jewish immigrants, like
Lieberman himself) have been coming and going freely, while Palestinians
in the Occupied Territories and in Israel itself—not to mention those who
have lived in involuntary exile for six decades—have been subjected to dra-
conian forms of control, blockade, confinement, and worse, for no other
reason than that they are not Jewish.?

There were many expressions of dismay in response to Lieberman’s dec-
laration: the New York Times called it “blunt and belligerent”;* the former
foreign minister Tzipi Livni said that in twenty minutes Lieberman undid
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fifteen years of patient diplomacy;’ and the U.S. State Department said that
despite his remarks it still hoped for a two-state solution.® Only the official
Palestinian negotiator Saeb Erekat seemed (almost comically) out of sync
with the world reaction, when he asked after Lieberman’s speech, “I'd really
like to know, are we going to see a settlement freeze?””

If the answer to that question was not already obvious in what Lieber-
man said, it would be driven home once and for all in Netanyahu’s first
major policy speech, in June 2009. That speech also outlined more clearly
than ever the profoundly racialized contours of the Zionist conflict with
the Palestinians—with which any approach to the conflict must contend.?
Although the reception of Netanyahu’s speech in most of the U.S. and UK
media made it seem as though he had accepted the creation of an indepen-
dent Palestinian state, he actually did no such thing. For an amorphous and
permanently disarmed entity lacking a definite territory, not allowed to con-
trol its own borders or airspace, not allowed to enter into treaties with other
states, and shorn of any vestige of sovereignty (other than symbolic trap-
pings such as a flag and a national anthem)—which is all that Netanyahu
said the Palestinians might, possibly, be allowed to have—meets no conven-
tional, customary, or dictionary definition of the term “state”

It was in fact merely by juxtaposing the word “Palestinian” with the word
“state” that Netanyahu earned the praise of much of the Western media as
well as the State Department and White House, which called the speech “an
important step forward”® Only by using the term “state” did Netanyahu’s
proposal differ from what had been on the negotiating table from the time
of the Oslo Accords 0of 1993-1995. It ought to be clear by now that the official
peace process, as it was launched in secret negotiations at Oslo in 1993 and
carried on ever since by Ehud Olmert, Livni, and others, has itself been the
greatest obstacle to a lasting and genuine peace between Israelis and Pales-
tinians.

Although the Israeli-Palestinian conflict has never seemed further from a
just and lasting peace than it is at the moment, what I want to suggest is that
a genuine resolution to the conflict is closer at hand than it has ever been,
and that, as counterintuitive as this may seem, the terminal breakdown in
the official so-called peace process, Israel’s post-Christmas 2008 bombard-
ment of Gaza, and the sweeping victory of the right wing in Israel’s 2009
elections actually make a real peace all the more likely in the medium to long
run, though in the short term there will undoubtedly be more suffering and
bloodshed.
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For all the rhetoric accompanying the official peace process since 1993,
it never intended to bring about a genuine and lasting peace; it actually
strengthened and made more permanent the Israeli occupation of Pales-
tinian territory. That was the least of its flaws, however. There were two even
greater problems with the so-called peace process. The first was that it re-
stricted itself to talks addressing the future status of the Palestinian terri-
tories occupied by Israel in 1967; those territories comprise only about 20
percent of historic Palestine, and only a minority of the Palestinian people
actually live in the Occupied Territories (the majority live either in forced
exile or as second-class citizens of the state of Israe1'?).

Atits best, then, the official peace process addressed only a fraction of the
question of Palestine and only a minority of the Palestinian people, ignoring
all the rest—and, even in the Occupied Territories themselves, it made the
chance of a just and lasting peace all the more remote because its primary
accomplishment was the institutionalization of the Israeli occupation (for
example, it made permanent the dismemberment of the Palestinian territo-
ries into isolated enclaves, and it allowed the doubling of the population of
Jewish settlers colonizing the land)."!

But for all its failures in the Occupied Territories, the official peace pro-
cess failed all the more completely because from the beginning it deliber-
ately ignored the very core of the Israeli-Palestinian conflict, which is the
unavoidable fact that what drives—and has always driven—this conflict is
the project to supplant the non-Jewish population of Palestine with a Jewish
population.

It is obvious to everyone that just such a supplanting is what has been
happening in the Occupied Territories since 1967, where the proliferation
of Israeli colonies was intended all along to secure Israel’s grip on territory.
Even many of Israel’s supporters are opposed to Israel’s colonization of the
West Bank. Much of the criticism of Israel’s colonization program, though,
is premised on a false distinction between the wars of 1948 and 1967, between
the colonization of territories seized by force from its indigenous Palestinian
inhabitants in 1967 and the settlement of territory seized by force from its
indigenous Palestinian inhabitants in 1948. For Israel’s liberal supporters in
the United States, there is a world of difference between the conquest of Pal-
estine in 1948 and the conquest of the West Bank, Gaza, and East Jerusalem
in 1967. This is also a distinction that is vital to the majority of liberal Israelis,
who favor coexistence with the Palestinians and want to end the occupation
of the West Bank and Gaza, but at the same time also want to preserve the
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Zionist program within Israel’s pre-1967 borders. Palestinians see no distinc-
tion between 1948 and 1967: for them, they represent one continuing narra-
tive and process of dispossession, that is, one continuous history. To address
the consequences of 1967 without addressing those of 1948 can never lead to
a just and lasting peace.

The false distinction between 1948 and 1967 takes us to the core of the
conflict. Many liberal Zionists and their sympathizers in the United States
are opposed to the Israeli settlement of the Occupied Territories not simply
because they regard it as wrong in itself, but also because they see it as en-
dangering the increasingly precarious claim to the Jewishness of the Jewish
state. This point has been illustrated in clear terms in a series of articles in
the Israeli newspaper Haaretz by one of the most vocal Israeli opponents of
the settlement of the Occupied Territories, Zeev Sternhell.

By making it impossible for Israel to return the Occupied Territories to
the Palestinians, Sternhell’s argument goes, the settlements will prevent the
creation of a separate Palestinian state and will bolster Palestinian demands
for an equal sharing of all of historic Palestine, in other words, not only the
territories occupied in 1967 but also those occupied in 1948. This argument
starkly reveals the limits of Sternhell’s liberalism and the contradictions in-
herent in any attempt to formulate a liberal version of Zionism, for politi-
cal Zionism, by definition, regards the principle of genuine political equality
among Jews and non-Jews in what is, after all, supposed to be the Jewish
state, as a mortal threat. Here is how Sternhell himself expresses this point,
in a piece that he published in Haaretz in October 2008: “If Israeli society is
unable to muster the courage necessary to put an end to the settlements, the
settlements will put an end to the state of the Jews and will turn it into a bi-
national state”'? Israel’s former prime minister Ehud Olmert made almost
exactly the same point on several other occasions. The alternative to at least
a partial dismantlement of Israel’s settlements in the West Bank, he said, is
a binational state, an idea that “ever-growing segments of the international
community are adopting”"?

Olmert made the point even more clearly in a major policy speech that
he gave as deputy prime minister in January 2006. “The existence of a Jewish
majority in the State of Israel cannot be maintained with the continued con-
trol over the Palestinian population in Judea, Samaria, and the Gaza Strip,”
he said, using Israel’s official, Biblical-sounding terminology for the West
Bank." “Every hill in Samaria and every valley in Judea is part of our his-
toric homeland,” he continued.
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We do not forget this, not even for one moment. However, the choice be-
tween the desire to allow every Jew to live anywhere in the Land of Israel
[and] the existence of the State of Israel as a Jewish country obligates re-
linquishing parts of the Land of Israel. This is not a relinquishing of the
Zionist idea, [but] rather the essential realization of the Zionist goal—
ensuring the existence of a Jewish and democratic state in the Land of Is-
rael. In order to ensure the existence of a Jewish national homeland, we
will not be able to continue ruling over the territories in which the ma-
jority of the Palestinian population lives. We must create a clear bound-
ary as soon as possible, one which will reflect the demographic reality on
the ground. Israel will maintain control over the security zones, the Jew-
ish settlement blocs, and those places which have supreme national im-

portance to the Jewish people.

The alternative, he said in that speech—and he has made this point several
times before and since’>—is a single state for Jews and non-Jews, Israelis
and Palestinians.

Indeed, Olmert was already sounding a warning in 2003, saying,

There is no doubt in my mind that very soon the government of Israel
is going to have to address the demographic issue with the utmost seri-
ousness and resolve. This issue above all others will dictate the solution
that we must adopt. We don’t have unlimited time. More and more Pales-
tinians are uninterested in a negotiated, two-state solution, because they
want to change the essence of the conflict from an Algerian paradigm
to a South African one. From a struggle against “occupation,” in their
parlance, to a struggle for one-man-one-vote. That is, of course, a much
cleaner struggle, a much more popular struggle—and ultimately a much

more powerful one.'®

Following the Annapolis summit in November 2007, he made the same
warning in an interview with Haaretz: “If the day comes when the two-state
solution collapses, and we face a South African style struggle for equal vot-
ing rights [also for the Palestinians in the territories], then, as soon as that
happens, the State of Israel is finished”"”

It is obvious from what Sternhell and Olmert say (and they are merely
examples of a much larger political bloc spanning almost the entire spec-
trum of Israeli politics) that those who support the project to create and
maintain an exclusively Jewish state regard as anathema the notion of a state
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that treats all its citizens, Jews and non-Jews alike, as equals. What I want
to argue is that this position is, and has always been, the primary obstacle
to peace between Israelis and Palestinians, and that, insofar as the official
peace process and the notion of a two-state solution that it held forth as
the ideal outcome of the conflict express this underlying political position,
the official peace process could never have led to peace. Peace, a genuine,
comprehensive and lasting peace, with justice for both peoples, not just
one, requires an altogether different approach to the problem. A genuine
peace requires a state that treats all of its citizens equally: a single demo-
cratic, secular, and multicultural state in all of historic Palestine (that is, Is-
rael plus the Occupied Territories) in which Jews, Muslims, Christians, and,
indeed, the adherents of other faiths or of no faith at all will be regarded as
equals, a state in which the politics of religion will be replaced by a politics of
citizenship.

There is, in any case, no longer a two-state solution to the question of
Palestine. One state controls all of historic Palestine—that is, all of the ter-
ritory between the Mediterranean and the Jordan River—and it has done
so for more than four decades, or two-thirds of Israel’s existence as a state.
The only question now is how much longer that state can go on discrimi-
nating between the Jewish and non-Jewish residents of the territory that it
controls—and how long it will be before a totally reconstituted, genuinely
democratic, secular, and multicultural state takes the place of the presently
existing ethno-religious state of Israel, to offer Jewish Israelis and Muslim
and Christian Palestinians alike a future free of discrimination, occupation,
fear, and violence. The question, in other words, is not whether there will be
a one-state solution, but when, and how much needless suffering there will
be in the meantime, until those who are committed to the project of creat-
ing and maintaining a religiously exclusivist state in what has always been
a culturally and religiously heterogeneous land finally relent and accept the
inevitable: that they have failed.

This last point is especially important to bear in mind because the con-
flict between Zionism and the Palestinians is—and has always been—driven
by the notion that hundreds of years of cultural heterogeneity and plurality
in Palestine can be negated and replaced by a state with a single cultural and
religious identity. It was recognized very early on that the indigenous popu-
lation of a land that began the twentieth century with an overwhelmingly
non-Jewish population (93 percent) would resist their country’s transfor-
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mation into an exclusively Jewish state (to be populated largely with Jews
from Europe, for the native Jewish Palestinian population were no more
consulted by Zionists meeting in Vienna and Basel than their Muslim and
Christian compatriots were).

This point was obvious to Edwin Montagu, the only Jewish member of
the British cabinet when the British Empire committed itself to Zionism by
issuing the Balfour Declaration in 1917. Adamantly opposed to what he rec-
ognized as the inherent injustice of Zionism, Montagu warned propheti-
cally that having Muslim and Christian Palestinians “make room” for Jew-
ish immigrants would result in their expulsion, so that wherever they went
they would “be regarded as foreigners, just in the same way as Jews [would]
hereafter be treated as foreigners in every country but Palestine”'® The same
point was equally obvious to the King-Crane Commission dispatched to Pal-
estine by President Woodrow Wilson in 1919 to assess, among other things,
the viability of the Zionist project. “Decisions, requiring armies to carry out,
are sometimes necessary, they warned, “but they are surely not to be gratu-
itously taken in the interests of a serious injustice”?And it was obvious to
Zionist ideologues such as Vladimir Jabotinsky. “Any native people—it’s all
the same whether they are civilized or savage—views their country as their
national home, of which they will always be the complete masters,” he wrote
in a 1923 essay entitled “The Iron Wall??

Compromisers in our midst attempt to convince us that the Arabs are
some kind of fools who can be tricked by a softened formulation of our
goals, or a tribe of money grubbers who will abandon their birth right to
Palestine for cultural and economic gains. I flatly reject this assessment of
the Palestinian Arabs. Culturally they are 500 years behind us, spiritually
they do not have our endurance or our strength of will, but this exhausts
all of the internal differences. We can talk as much as we want about our
good intentions; but they understand as well as we what is not good for
them. They look upon Palestine with the same instinctive love and true
fervor that any Aztec looked upon his Mexico or any Sioux looked upon

his prairie.

Jabotinsky’s point was quite simple. If, he argues, “every indigenous people
will resist alien settlers as long as they see any hope of ridding themselves of
the danger of foreign settlement,” the point is not that the Zionists should
abandon their project to transform Palestine into a Jewish state, but rather



258 SAREE MAKDISI

that the project can only be effected by the uncompromising subjugation of
the will of the Palestinians:

Zionist colonization, even the most restricted, must either be terminated
or carried out in defiance of the will of the native population. This coloni-
zation can, therefore, continue and develop only under the protection of a
force independent of the local population—an iron wall which the native
population cannot break through. This is, in toto, our policy toward the

Arabs. To formulate it any other way would only be hypocrisy.

Looking back at it now, Jabotinsky’s candor is certainly a refreshing change
from the endless equivocation and dissimulation of those who followed him.
And his argument makes it perfectly clear why this conflict will end only
when Zionism’s exclusivist claims to the land are abandoned, that is, when
Zionism itself is abandoned as an ideology trapped in the nineteenth cen-
tury, an ideology whose time has passed.

Since Jabotinsky wrote that essay in the 1920s, of course, the situation
on the ground has changed entirely. Some three quarters of a million Pales-
tinians were forcibly removed from their homes during the creation of Is-
rael and concomitant destruction of Palestine in 1948, a mass expulsion that
was necessary in order for a Jewish state to be created in the first place (even
with extensive Jewish immigration from Europe before, during, and after
the Nazi Holocaust, Jews constituted barely a third of the population of Pal-
estine as late as 1948). “There are circumstances in history that justify ethnic
cleansing,” says the Israeli historian Benny Morris.*

A Jewish state would not have come into being without the uprooting of
700,000 Palestinians. Therefore it was necessary to uproot them. There
was no choice but to expel that population. It was necessary to cleanse the
hinterland and cleanse the border areas and cleanse the main roads. It was
necessary to cleanse the villages from which our convoys and our settle-

ments were being fired on.

When the 1948 war ended, Israel was in control of almost 8o percent
of Palestine, far more than had been allotted to it in the UN’s 1947 Parti-
tion Plan, on the basis of which it had declared independence and—more
importantly—had been admitted as a member of the United Nations. Is-
rael was also admitted to the UN on the basis of General Assembly Reso-
lution 194 of December 1948, which was explicitly recapitulated by Gen-
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eral Assembly Resolution 273. This resolution admitted it to membership
and stated unequivocally the legal and moral right of return of those Pal-
estinians who had been expelled from their homes during the destruction
of Palestine, an event to which Palestinians refer as the nakba, or catas-
trophe.?? Israel continues to deny their right of return to this day. Not only
does it deny the right, it gets angry when this history of expulsion is raised
and even when the word nakba is invoked. Israel complained formally to the
UN when the secretary-general used the word in May 2008, for example,”
and the Israeli foreign minister went so far as to say that if the Palestinians
want peace they will have to purge the word nakba from their vocabulary.*
Clearly, the slogan “never forget” applies only to some people and to certain
catastrophes; others are forbidden even to remember.

In 1967, Israel captured what had remained of Palestine after 1948, namely,
the West Bank, Gaza Strip, and East Jerusalem. It has since extensively colo-
nized the Occupied Territories with its own population, in stark viola-
tion of international law. It subjects the two populations of the Occupied
Territories—Jewish and non-Jewish—to two distinct legal and administra-
tive systems, one for Jews, one for non-Jews, privileging the former over the
latter.”

Palestinians in the Occupied Territories, for example, are subject to a
harsh form of military law; the Jewish colonists there are subject to Israeli
civil law, even though they live beyond the borders of their state. And there
are literally two different transportation systems for the two populations.
Jewish settlers use wide, well-lit, well-paved roads that bypass Palestinian
communities; they are not subject to the hundreds of roadblocks and check-
points or the arduous pass-and-permit system that the Israeli Army imposes
on the indigenous Palestinian population. Israel continues to approve the il-
legal construction of homes in Jewish settlements throughout the Occupied
Territories, while systematically denying construction permits to Palestin-
ians and demolishing their homes when they build anyway. Israel is the only
state on earth that deliberately demolishes family homes not under extraor-
dinary circumstances, but as a matter of routine, everyday policy. To realize
the severity of the difference in treatment meted out to the two populations,
one need only consider that the entire Palestinian population in the West
Bank is subject to a comprehensive twenty-four-hour curfew on every Jew-
ish holiday, whereas the settler population is free to come and go as usual on
those days.
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Palestinians who live inside Israel within its pre-1967 borders face legal
obstacles as non-Jews in the Jewish state; because they are not Jewish, they
may be granted a restricted form of citizenship, but they are not considered
nationals of the state.” The nation to which the state of Israel corresponds
is the Jewish people, not the people who actually live within the borders of
the state. Juridically speaking, Israel does not recognize such a thing as a
specifically Israeli national identity; in terms of nationality, in other words,
the state makes no distinction between Jews and Israelis. As the Israeli High
Court ruled in the early 1970s, “There is no Israeli nation separate from the
Jewish people”*

This astonishing distinction between citizenship and nationality is unique
to Israel: because they are considered nationals of the state, Jewish non-
citizens actually enjoy rights and privileges that Israel denies to Palestinian
citizens of the state, who are not considered nationals and who are therefore
disqualified from the privileges Israel reserves exclusively for Jews, whether
they are citizens of the state or not. Israel is a Jewish state, then, not because
all of its population is Jewish (it’s not), but because it claims to represent
all Jews everywhere, who enjoy rights and privileges—beginning with the
right of return—that are systematically denied to the non-Jewish Palestinian
population of the state of Israel (let alone that of the Occupied Territories).

And that is how things stand today: there is one land inhabited by two
populations who are numerically more or less at parity, but are treated with
distinct inequality, with Jews systematically, legally, institutionally privi-
leged over non-Jews. Can anyone really imagine some kind of just peace
compatible with this extraordinary level of discrimination and even un-
cloaked racism? Can anyone really accept that there is no alternative to this?

There are three simple premises behind the one-state solution: first, that
both populations are there to stay; second, that those Palestinians expelled
from their homes in 1948 and their descendants have the moral and legal
right to return and be compensated for their loss; and third, that the land
must be shared equally by all citizens of a state to be reconstituted along lines
that do not discriminate among people on the basis of religious or ethnic af-
filiation.

These premises are quite squarely at odds with those of the so-called
peace process inaugurated at Oslo in the mid-1990s, the primary aim of
which was, as I have said, to preserve Israel’s claim to Jewishness while des-
ignating certain territorial reservoirs as—essentially—holding pens for the
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land’s non-Jewish population, holding pens that might artificially be sutured
together via a network of bridges and tunnels and, as Netanyahu suggested
in his June 2009 speech, might even perhaps be called a Palestinian “state,”
but which would in fact be little more than a set of discrete reservations cre-
ated by a logic that American Indians or the aboriginal peoples of Austra-
lia would recognize at a single glance. The one purpose of such a Palestinian
“state” is to preserve Israel’s claim to Jewishness simply by artificially delet-
ing as many non-Jews as possible from the state’s accounting books. The no-
tion of two states, in other words, is premised—at Israel’s insistence—on
the ethnic and religious separation, drive for homogeneity, and fear of in-
filtration and even miscegenation that are essential to Zionism. The prem-
ise of the one state, by contrast, is based on sharing, mixture, plurality, and
equality: concepts that are, and have always been, anathema to Zionism.

The idea of one democratic and secular state as the only just solution
to the Israeli-Palestinian conflict is sometimes dismissed as unrealistic and
unworkable (just as the two-state solution was dismissed out of hand when
the Palestinians first proposed it in 1988 when they declared the indepen-
dence of a state in the West Bank, Gaza, and East Jerusalem). But this is one
of those cases where the utopian option is the only realistic one, while the
apparently realistic one has become little more than a fantasy.

According to a report published in July 2007 by the United Nations Of-
fice for the Coordination of Humanitarian Affairs (UN OCHA), almost
40 percent of the West Bank is now taken up by Israeli infrastructure (roads,
colonies, army bases, etc.) to which indigenous Palestinians are largely de-
nied access.”® The pace of Jewish colonization in the West Bank and East
Jerusalem—colonization that has taken place on the illegally expropriated
private property of Palestinian families or, equally illegally, on land that was
declared state property by the Israeli Army—has not significantly slackened
for one moment in the past four decades, even though Israel’s colonial en-
terprise has been repeatedly condemned as a violation of international law
by the United Nations General Assembly and Security Council as well as
the International Court of Justice in the Hague.” The number of Jewish
colonists in the Occupied Territories doubled during the period of the Oslo
negotiations (1993-2000), for example, and it has quadrupled since peace
negotiations began at Madrid in 1991.*° Since the supposed renewal of the
so-called peace process at the Annapolis summit hastily arranged by Presi-
dent George W. Bush in November 2007, Israel has announced the construc-
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tion of thousands of new housing units exclusively for Jews in the West Bank
and East Jerusalem.

There are today almost half a million Jewish colonists in the Occupied
Territories; the UN has warned that their population has been increasing
at a rate three times greater than the population of Israel itself, and is set to
double to almost one million in another decade.’" Many settlers are heavily
armed religious zealots who take seriously the idea that they are God’s cho-
sen people and that they are therefore uniquely entitled to the land.

According to the UN OCHA, the remainder of the West Bank, which is
supposed to provide the main component of a Palestinian state, has been
broken up into dozens of isolated fragments, separated from each other and
the outside world by Israeli walls, ditches, tunnels, roads, borders, road-
blocks, and checkpoints. Despite the restoration of an American- and Israeli-
backed Palestinian Authority in the West Bank in the summer of 2007 and
the subsequent and repeated promises of the Israelis to relax their grip on
that territory (while continuing to strangle Gaza), the Israelis have in fact
tightened it further. According to the UN, there were, for example, 528 Is-
raeli military roadblocks and checkpoints in the West Bank in September
2006; that number grew to 563 in September 2007 during the buildup to An-
napolis. to 580 in February of 2008, to 612 in the summer of 2008, and to 630
by September 2008.* In the fall of 2008, according to the UN, three quar-
ters of the main roads leading into the largest Palestinian towns in the West
Bank were either blocked or controlled by an Israeli Army checkpoint.

The Gaza Strip is in fact the prototype of the kind of Palestinian state the
Israelis have in mind. The traumatic increase in violence visited upon the
hapless residents of Gaza in December 2008 and January 2009 marks only
a recent stage of years of isolation, closure, and bombardment by Israeli
forces. The 1.5 million residents of Gaza have been entirely cut off from the
outside world since 2005, when, according to John Dugard, the UN’s special
rapporteur on human rights, Israel turned Gaza into an open-air prison and
threw away the key.”» Reduced to what another UN official, John Ging, re-
ferred to as a “subhuman existence,** the people of Gaza have been largely
cut off from fresh supplies of food and medicine. Eighty percent of them—
1.2 million men, women, and children—now depend for their day-to-day
survival (such as it is) on meager and nutritionally insufficient aid hand-
outs from UN agencies, and Israel has even limited the delivery of emer-
gency food aid to far less than the minimum needed (the Israeli Army’s ban
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on pasta shipments to Gaza is only one example of this).”> At times, Israel
has cut this aid off altogether.* Gazans also lack reliable supplies of fuel and
electricity, and their crops are dying because, even before the recent bom-
bardment, what little water there is was being diverted for human consump-
tion. Now there is not enough water for people, let alone crops.*”

There is one thing, however, that the people of Gaza have far too much
of: raw sewage. Without sufficient supplies of fuel and electricity (Israel al-
lows in a fraction of the diesel fuel needed, and, with the blessing of its own
High Court, has also been cutting electricity supplies to the population for
whom international law holds it responsible as the occupying power), Gaza
is unable to treat sewage, and has had no other option than to start dump-
ing it into the sea—at one point it was reported as up to sixty million liters
a day.”®

All this is the deliberate and premeditated result of Israeli policy. “When
2.5 million people live in a closed-oft Gaza, it’s going to be a human catas-
trophe,” predicted the University of Haifa geographer Arnon Sofer, the in-
tellectual architect of the isolation of Gaza, in 2004.* “Those people will
become even bigger animals than they are today, with the aid of an insane
fundamentalist Islam,” he added. “The pressure on the border is going to be
awful. It’s going to be a terrible war. So, if we want to remain alive, we will
have to kill and kill and kill. All day, every day” Sofer admits of only one
worry with all the killing, which will, he says—absolutely correctly—be the
necessary outcome of a policy that he himself helped to invent. “The only
thing that concerns me,” he says, “is how to ensure that the boys and men
who are going to have to do the killing will be able to return home to their
families and be normal human beings” But in the end the point of all this
is not just killing for the sake of killing. “Unilateral separation doesn’t guar-
antee ‘peace,” Sofer says. “It guarantees a Zionist-Jewish state with an over-
whelming majority of Jews”

If one supports the existence of a Jewish state in a largely non-Jewish
land, this kind of violence is what has always—and will always—attend it,
and, if one is as honest as Sofer (or Jabotinsky) one must support such vio-
lence as well. But if the drive to create and maintain such a state is what has
led to this catastrophic situation, it ought to be clearer than ever that only
the abandonment of this notion of statehood can lead to a just and lasting
peace. The necessary antidote, then, is a state that treats all of its citizens
equally and does not have to worry about the ratio of this to that segment
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of the population. Such a state would end the system of apartheid in the ter-
ritories militarily occupied by Israel since 1967. It would end the somewhat
more subtle form of apartheid practiced in Israel itself. And it would end the
legalized institutionalization of Jewish supremacism on which the state of Is-
rael is founded.

One possible—and I would say inspiring—blueprint for such a state al-
ready exists; it was published in March 2007 by the Israeli-Palestinian hu-
man rights group Adalah in the form of a draft “Democratic Constitution”
for a secular and multicultural state.** Having lived under military rule for
the first two decades of their experience as a minority, Israeli Palestinians
had once been quiescent and reluctant to challenge their classification by the
Jewish state as deracinated “Arabs” rather than members of the Palestinian
people. Israel could once count on their silence while dealing with the na-
tional aspirations of the Palestinians living under its occupation. That is no
longer the case.

The Democratic Constitution was intended to fill a gap left by contempo-
rary constitutional debates in Israel, which, according to Adalah, “have been
preoccupied with the question of, ‘Who is a Jew?’ [a regularly rehearsed de-
bate in Israel] and have neglected the primary constitutional question of,
‘Who is a Citizen?” The document is founded on the principles enshrined
in the Universal Declaration of Human Rights, notably the idea that all hu-
man beings are equal and that no nation or people possesses rights that can
cancel out those of another. It affirms the fact that “the Palestinian Arab citi-
zens of Israel have lived in their homeland for innumerable generations,” are
“an inseparable part of the Palestinian people,” and have “not relinquished
their national identity” but had their political status “changed against their
will” when they became “a minority in their homeland” in 1948. It insists
that the point of departure for peace and reconciliation between Israel and
the Palestinian people—and the entire Arab nation—must be for Israel to
recognize “its responsibility for the injustices of the Nakba and the Occu-
pation; recognize the right of return of the Palestinian refugees based on
UN Resolution 194; recognize the right of the Palestinian people to self-
determination; and withdraw from all of the territories occupied in 1967”
But the document’s principal aim is to propose a constitution for a state “that
does not control or occupy another people and that is based on full equality
between all of its residents and between all of the different groups within it,”
a state in which “Jewish and Arab citizens shall respect each other’s rights
to live in peace, dignity, and equality, and will be united in recognizing and
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respecting the differences between them, as well as the differences that exist
between all the groups in a democratic, bilingual, and multicultural state”

The publication of Adalah’s Democratic Constitution—which was bitterly
denounced from across the Jewish Israeli political spectrum—happened to
coincide with the publication of a report by the UN’s Committee on the
Elimination of Racial Discrimination (CERD).*' The CERD report chal-
lenged Israel to explain how its sense of itself as a Jewish state “does not re-
sult, in any systematic distinction, exclusion, restriction, or preference based
on race, color, descent, or national or ethnic origin in the enjoyment of hu-
man rights,” which would constitute a violation of the International Conven-
tion on the Elimination of All Forms of Racial Discrimination. The CERD
report refers specifically to Israel’s revised citizenship law (which denies the
right of a Palestinian citizen of the state to marry a Palestinian from the Oc-
cupied Territories); to the unequal provision of state services; to structural
inequalities between Arab and Jewish “sectors” of the Israeli economy; to the
differential accessibility of land; to the “unrecognized villages”; and to many
other issues. It respectfully recommends that Israel eliminate all forms of
discrimination within the state.

As it is presently constituted, however, Israel could not possibly do that,
because those forms of discrimination are inherent in its claim to be a Jew-
ish state despite its large and growing non-Jewish population. Although
Adalah’s proposal is explicitly intended as a constitution for the state of Is-
rael within its pre-1967 borders, if all of its principles of equality and jus-
tice were to be applied, Israel would no longer be, or claim to be, a Jew-
ish state. And there would be no need for two separate states at all. Adalah’s
Democratic Constitution thus serves implicitly as a draft constitution for
one democratic and secular state in all of historic Palestine, a state in which
Jews and Palestinian Arabs could live together as equal citizens.

This vision of a genuinely multicultural democracy is quickly gaining the
support of more and more Palestinians inside Israel, in the Occupied Terri-
tories, and in exile. There have been two major “one-state declarations” pub-
lished, in London and in Madrid, and others will be following. Such declara-
tions enjoy the support of a small number of Israelis as well. But there is no
question that committed Zionists from across the political spectrum will re-
sist the move toward the one-state solution in the way that privileged groups
have historically resisted the erosion of their privileges. The resistance, even
the violent resistance, of privileged groups did not stop South Africa from
abandoning apartheid; the United States from abandoning Jim Crow laws
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or the institution of slavery itself; or, for that matter, the British aristocracy
from relinquishing its privileges in the great Reform bills of the nineteenth
century. And so it is those who seek to protect the privileges of the Jewish
community in Israel/Palestine today who know perfectly well that they are
running out of time, and that the world will not—or at least should not—
tolerate the kinds of discrimination practiced in Israel and the Occupied
Territories for much longer.

Echoing the statement by Ehud Olmert quoted earlier, the Israeli analyst
Gershon Baskin writes,

The clock is ticking rapidly on the very viability of the two-state solution.
The correct reading of the preceding sentence should be that the clock is
rapidly running out on the viability and the feasibility of the Zionist en-
terprise. Without fulfilling the two-state solution, there will be no Jewish
State of Israel. The ticking clock is not solely because of the physical re-
alities on the ground in the West Bank and Gaza, which impede the pos-
sibility of creating a Palestinian state there. The main factor accelerating
the clock is the rapid movement of Palestinian intellectuals away from
the idea of a separate Palestinian state in the West Bank and Gaza. It was
the Palestinian intellectuals who led their national movement to support
this solution from the 1970s onward, and it is today the Palestinian in-
tellectuals who are the driving force toward adoption of the South Af-
rica model for Palestine. Should the Palestinian masses reject the solu-
tion of two states in favor of one democratic state from the [Jordan] river
to the [Mediterranean] sea, it is only a matter of time before the entire
international community comes to their support, and then the end of the
Zionist dream is in sight. If the Palestinian masses adopt the one-state

democratic solution, Israel cannot win that battle.*?

The one-state solution is not something that has to be worked out in ad-
vance with a series of “interim agreements” negotiated by armies of com-
mittees and subcommittees over a period of decades. It is the present reality.
The one-state solution was put into effect in 1967: there is one government
ruling differentially over two groups of people living on one land, granting
to one group what it denies to the other. All that we need is to reconstitute
that state as a state of equal citizens.

The antithesis to the institutionalized injustice of Zionism, then, has been
carried along within Zionism itself in its drive to unify all of historic Pal-
estine, a mission it accomplished four decades ago. Mutual and democratic
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cooperation between Palestinians and Israelis is not only feasible, it offers
the only real hope for peace in the long run. The idea that people should
be forcibly separated from each other according to their religious prefer-
ences has no place in the twenty-first century. And if such an approach—
separation based on religion—is a guaranteed recipe for endless conflict,
only its opposite—secular and democratic cooperation between people—
offers a chance for genuine peace.
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