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Introduction

Tomis Kapitan and Raja Halwani

1. The sources of the Israeli-Palestinian conflict

At the core of the conflict between Israeli Jews and Palestinian Arabs is
a struggle over land; over who is to reside in, own, and possess sover-
eignty over the 10,000 square mile territory identified as Palestine in
the 1922 League of Nations Mandate. Currently, this region is home to
approximately 11 million people, including 5.4 million Israeli Jews, 1.4
Arab citizens of Israel, 3.9 million Palestinian Arabs in the West Bank
and Gaza, and 300,000 who are presently classified as neither Arab nor
Jew. Outside this area, up to 4.8 million Palestinians refugees and their
descendents live.!

Anyone familiar with their struggle knows that more land is at stake;
both Israeli Jews and Palestinian Arabs are conscious that their very
identity as a distinct people is bound up with the region’s terrain,
cities, villages, monuments and history. As a consequence, both have
been jealous in their attachments and have frequently denigrated the
claims of the other. The reasons for these mutual attachments reach far
back into the history of both peoples. From the standpoint of many
Jews, an end to centuries of dispersion, discrimination, persecution and
threats to their survival as a distinct people require that they recon-
stitute themselves as an independent political entity in Palestine, the
birthplace of Jewish culture. For their part, the Arabs of Palestine claim
an equally long historical and cultural connection to the land, not so
much as a distinct Palestinian people, but as the resident Muslims and
Christians who dominated the landscape for centuries, built its cities,
established its agricultural system and tenaciously defended their home-
land throughout centuries of foreign onslaught.

Despite the ancient attachment of both groups to the land, the
political conflict between them is relatively recent, stemming from
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competing political developments in the late nineteenth and early
twentieth centuries. On the one hand, there was an emerging Arab
nationalism, occasioned by a gradual weakening of the Ottoman Empire
and oriented towards political independence for the Arab people in
the Arab heartland. On the other hand, the Zionist movement arose
among European Jews calling for the establishment of a Jewish state in
Palestine, at the very center of the Arab world. Yet a third factor was
the competition among Western nations to achieve a greater influence
in the eastern Mediterranean and in the oil-rich regions of the Middle
East. These distinct developments were destined to overlap in various
forms of cooperation and conflict.

2. The Palestine mandate

According to some estimates, in 1890, at least one-half million people
lived in Palestine, of which 92 percent were Arab (89 percent Muslim
and 11 percent Christian) and eight percent were Jews (Bachi, 1974).
These same proportions still stood by 1914 when the population
reached 657,000 (McCarthy, 1990, p. 26). Faced with this demographic
imbalance, the early Zionists advocated Jewish immigration to Palestine,
institution building, raising the national consciousness of Jews, and
diplomatic initiatives aimed at gaining the support of the great powers
for the establishment of a Jewish state with a decisive Jewish majority.
While a few Zionists accepted the fiction that Palestine was ‘a land
without people’ waiting for ‘a people without a land,” most were aware
of an indigenous population, but argued that Jewish needs and rights to
a homeland that Jews had been unjustly deprived of 1900 years earlier
outweighed the claims of the Arabs. Despite what was certain to be indi-
genous opposition to their project, the Zionists pressed ahead on every
front, and by 1922, the percentage of the Jews living in Palestine had
increased to at least 11.1 percent.?

It was on the diplomatic front, however, that the Zionists gained their
most significant victories. In late 1917, as British forces were poised
to enter Palestine, the British Government pledged to facilitate estab-
lishment of a Jewish national home and open the doors of Palestine
to Jewish immigration. The pledge came in the form of a letter to the
Zioinist financier Baron Edmund de Rothschild from the British foreign
minister, Arthur Balfour. Its critical paragraph stated:

His Majesty’s Government view with favour the establishment in
Palestine of a national home for the Jewish people, and will use their
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best endeavours to facilitate the achievement of this object, it being
clearly understood that nothing shall be done which may prejudice
the civil and religious rights of existing non-Jewish communities in
Palestine, or the rights and political status enjoyed by Jews in any
other country.

This statement—the Balfour Declaration—was the product of extensive
Zionist diplomacy (Khalidi, 1971, chap. 15; Vereté, 1982; Sachar, 1989,
chap. 5). Overt reference to a Jewish state was avoided in favor of the
euphemism ‘national home’ for fear of inflaming Arab passions against
the Jewish minority, though the British Prime Minister Lloyd George
subsequently acknowledged that a Jewish state was intended. The Arabs,
the vast majority of the population, were referred to as members of
‘non-Jewish communities,” and while their ‘civil and religious rights’
were recognized nothing was said about their political rights or their
national aspirations. On the other hand, explicit reference was made to
the ‘political status’ of Jews in other countries. Boundaries had not been
fixed, though Zionists lobbied for a Jewish state on both sides of the
Jordan (Vereté, 1982, p. 77).

Over the objection of the Arabs, the terms of the Balfour Declaration
were subsequently incorporated into the terms of a 1922 League of
Nations decision that granted Britain Mandatory control over Palestine.
The British authorities immediately opened the gates of Palestine to
Jewish immigration. As a result, Jews went from 11.1 percent of the
population in 1922 to 20 percent by 1931. In the 1930s, immigration
jumped dramatically, reaching nearly 62,000 in 1935 and raising the
percentage of Jews to 31 percent of the population by 1939 (Shaw, 1991,
p- 185).

The Jewish Agency was founded in 1929 to settle the new immig-
rants with whom came funds and agricultural expertise that allowed
Zionist settlements to flourish and expand. Land purchases were super-
vised by the Jewish National Fund (founded in 1901) whose charter
specified that land once acquired becomes the inalienable property of
the Jewish people (Smith, 2004, p. 31). In 1923, nearly 75 percent of
the land worked by Arab peasants was owned by absentee landlords
who lived in cities (Smith, 2004, p. 84). Of the land Zionists purchased
by 1945, sales by Palestinian peasants accounted for 9.4 percent, sales
by Palestinian large landowners were 24.6 percent and sales by non-
Palestinian Arabs (Lebanese and Syrians) were 52.6 percent (Stein, 1984,
pp- 226-27; Khalidi, 1988). The policy of redeeming the land with Jewish
labor resulted in large numbers of Arab farm workers turned out of lands



4 Introduction

they had previously worked and forced to seek employment in cities. In
1933, the Arab Executive Committee declared that Jewish immigration
‘has terrified the country’ (Khalidi, 1984, p. 90).

These developments severely dampened hopes for Jewish—Arab recon-
ciliation. Leaders on both sides continued to seek rapprochement
though others were convinced that a negotiated agreement was
impossible. The discovery that Zionists were smuggling arms into the
country caused men like Sheikh Izz ad-Din al-Qassam, a religious
leader in Haifa, to advocate open revolt against British rule and Zionist
Colonialism. He was killed in November 1935 during a battle between
his guerilla group and British forces, but his ‘martyrdom’ was a call
to action that inspired the newly formed Arab Higher Committee to
organize a general strike to press demands for halting Jewish immigra-
tion, prohibiting land sales to Jews and forming a representative govern-
ment. The strike evolved into a revolt (1936-39) with Arabs arrayed
against both the British military and the Jews. The superior armaments
of the British prevailed; by the time violence ceased, 101 British soldiers,
463 Jews and over 5000 Arabs had lost their lives (Hirst, 2003, p. 217).

Yet, the Arab revolt altered British policy. Realizing that Arabs would
never peacefully acquiesce to the imposition of a Jewish state in
Palestine, the Peel Commission of 1937 recommended a partition of
the country into an Arab and a Jewish state, despite objections by the
former High Commissioner for Palestine, Herbert Samuel, that two states
with interwoven territories would be bound in an endless struggle.
The plan was rejected by both sides. In 1939, after exiling Palestinian
leaders, Britain issued a White Paper calling for the establishment of
a single state within ten years in which Arabs and Jews would share
authority in government. Jewish immigration would be limited to
75,000 persons within the next five years, and thereafter, no immig-
rant would be admitted without Arab approval. The High Commissioner
was empowered to regulate, delimit or prohibit transfer of Arab land to
Jewish ownership, and Palestine was to be partitioned into Arab, Jewish
and neutral zones under one administration (Khalidi, 1971, chap. 47).

3. The partition of Palestine

In the aftermath of the World War II, the question of Palestine was
the topic of intense political debate and maneuvering. In November
1947, with the support of both the United States and the Soviet Union,
the UN General Assembly voted to partition Palestine into two states;
a Jewish state on 56 percent of the mandated territory, an Arab state
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on 43 percent, and Jerusalem internationalized under UN control (see
Map A and Map B). Zionist reaction was mixed, but the Arabs rejected
the recommendation outright, arguing that the United Nations had
no right to set aside any portion of Arab territory for a Jewish state,
and that the Western world was making them pay for the suffering of
Jews during the war and after (Cattan, 1976, pp. 75-89; Laqueur, 1976,
pp- 94-104; Shlaim, 2000, p. 25; Pappe, 2006a, pp. 31-7). There were
no negotiations between the two communities—neither Jew nor Arab
would acknowledge the existence of the other—and fighting immedi-
ately broke out. By April 1948, the better equipped and organized Jewish
forces established a clear superiority, securing their recommended allot-
ment while capturing territory assigned to the proposed Arab state.

On May 15, the day after Israel declared its independence, forces from
Egypt, Syria, Lebanon, Jordan and Iraq entered the fighting. Despite
population differences, Israelis placed more soldiers in the field and
had the advantage of working in familiar terrain under unified control
(Flapan, 1987, pp. 192-9; Hirst, 2003, p. 259). By the time an armistice
was signed in 1949, Israel controlled over 77 percent of Palestine, Jordan
moved into the West Bank, and Egypt into the Gaza Strip. Jerusalem
was divided between the Israelis and Jordanians. No Palestinian Arab
state was created, and approximately 750,000 Palestinians who had fled
or been expelled from what was now Israel became refugees living in
camps established in the West Bank, the Gaza Strip and the surrounding
Arab countries.

4. The 1967 war and the occupation

The defeat of Arab forces in the 1947-49 War fostered revolutionary
movements in the Arab world, notably in Egypt, where Gamal Abd’l
Nasser assumed power in 1952. His resolve in the face of the Anglo-
Franco-Israeli invasion of 1956, and his insistence that Israel is an alien
presence created and sustained by Western imperialism eliminable only
through a unified Arab front, made him one of the more prominent
figures in the Arab world for over 15 years. Yet he miscalculated when he
blockaded the Gulf of Aqaba, replaced UN troops in the Sinai with two
divisions of Egyptian soldiers and concluded a defense treaty with Jordan
in late May 1967, unwittingly providing Israel with a casus belli. Israel’s
attack on June 5 destroyed Egypt’s air force and routed the exposed
Egyptian forces in the Sinai, most of which it captured within three
days. After fighting broke out in Jerusalem, Israel quickly overpowered
the light Jordanian forces, occupied East Jerusalem and the West Bank
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by June 8, and the Golan Heights by June 11. Nearly one-fifth of the
West Bank population fled, finding borders sealed upon attempting to
return.?

The real victory for Israel was not damage to Arab military capacity—
this was quickly restored—but capture of territory later used for polit-
ical and economic ends, a public relations bonanza bringing increased
Western support and Jewish immigration, and defeat of a popular brand
of Arab nationalism. Security Council Resolution 242 (November 1967)
called for mutual recognition of all states in the region and Israeli with-
drawal from occupied territories. But Arab countries were unwilling to
negotiate after the humiliating defeat, and Israel has continued to deny
that the resolution requires withdrawal from all the territories.

Since 1967, Israel has maintained a military occupation in the West
Bank, the Golan Heights and East Jerusalem, though it evacuated its
troops and settlers from the Gaza Strip in 2005. In the eyes of the
world community, its presence in the occupied territories is subject to
the provisions of the Fourth Geneva Convention of 1949 (see, e.g.,
Security Council Resolution 446 of March 1979). Allowing for measures
of military necessity, the Convention forbids alterations of the legal
system, forcible transfer or deportation of the resident populous and
resettlement by the occupying power of its own civilian population in
the occupied territory. Israel has violated these provisions, contesting
their application on the grounds that the West Bank (in particular) is
‘disputed’ or ‘unallocated’ rather than the occupied territory of a nation
that is party to the Convention.

The most contentious aspects of the Israeli occupation are the expro-
priation of Palestinian land and the establishment of Jewish settle-
ments. Though initially confined to sparsely populated areas and large
neighborhoods around East Jerusalem, civilian settlements were soon
established near heavily populated areas in the West Bank, a tendency
accelerated by the Likud government of Menachem Begin. In 1979,
the Israeli Supreme Court ruled that requisition of Arab-owned land
for civilian settlements was lawful if it furthered the security of the
occupying forces and occupied areas (Quigley, 2005, pp. 175-6). There
are currently over 140 Jewish settlements in Fast Jerusalem and the West
Bank, home to over 400,000 Israeli Jews.*

5. Palestinian resistance

The Palestinian refugees frequently attempted to gain access to the
homes and lands from which they had fled or been driven during the
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1947-49 war. Perhaps as many as 5000 Arabs and 250 Jews lost their
lives in clashes on either side of the 1949 Armistice lines (Morris, 1993,
pp- 137, 415). Palestinian resistance to Israel became more organized
with the establishment of the Palestine Liberation Organization (PLO)
in 1964, but it was not until after the 1967 war that many Palestinians
became convinced that if their homeland was to be liberated then it
was they who must do it. No match for the Israeli military on the open
battlefield, they resorted to guerrilla tactics from staging grounds in the
occupied territories, Jordan and Lebanon. Organized resistance in the
territories was short-lived, but cross-border raids, airplane hijackings and
hostage-takings by Palestinian commandos operating from nearby coun-
tries in the late 1960s and early 1970s brought the Palestinian question
into the international spotlight, no incident more so than the kidnap-
ping of Israeli athletes during the 1972 Olympic Games in Munich.
Israel’s response was not only to pursue PLO activists abroad, but to
bomb targets in Jordan, Syria and Lebanon, causing far more civilian
casualties than the incursions that prompted them.

Recourse to arms brought mixed results. On the one hand, in targeting
Israeli civilians as well as soldiers, Palestinians were branded as ‘terrorists’
in the Western press, and accorded little sympathy after Israeli reprisals.
On the other, their resistance not only restored a measure of self-respect
and confidence among the Palestinian people, but it publicized their
grievances after 20 long years of neglect by the world community, and
gained them official recognition. At the Rabat Conference in 1974, Arab
leaders affirmed that the PLO is the sole legitimate representative of
the Palestinian people, and later that year, the UN General Assembly
recognized the Palestinians’ rights to self-determination, national inde-
pendence and sovereignty.

These diplomatic gains reinforced Palestinian willingness to accept
a two-state solution of the conflict, but successive Israeli governments
during the 1970s and 1980s opposed any compromise with the PLO.
In the summer of 1982, Israeli forces invaded Lebanon with the aim of
crushing organized Palestinian resistance. After devastating Palestinian
population centers in the south of Lebanon, forcing a large exodus
of Lebanese northwards, and besieging West Beirut for two months,
the United States brokered a truce which led to the evacuation of
nearly 12,000 PLO fighters in late August to Tunisia. This marked an
end to over three decades of cross-border violence that had marked
Israeli-Palestinian relations.

The center of Palestinian resistance shifted in the 1980s to the
Palestinians within the occupied territories. Under Israeli occupation,
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this population of Palestinians had been denied any meaningful
exercise of political self-determination, their economic development
had been stifled, their resources placed under Israel’s control, their
land had been steadily confiscated and the quality of their lives dipped
below the standards enjoyed by people in Israel and neighboring Arab
countries. The pattern of land confiscation and road networks has
unfolded a type of ‘Bantustans’ arrangement with pockets of Palestinian
populations surrounded by Israeli-dominated territory. As the pace of
land confiscation and settlement building increased, Palestinian protests
escalated. The Israeli military responded with force, using detention
without charge, deportation, torture and targeted assassinations of
Palestinian activists. The unrest in 1981-82 in which over 40 Palestinians
were killed was a prelude to the more widespread protests of the Intifada
(1987-93) when opposition to Israeli occupation was expressed not
only by daily demonstrations and stoning of Israeli soldiers, but also
by commercial strikes, non-payment of taxes and boycott of Israeli
products. Over 1300 Palestinians lost their lives in the process (see
Chapter 3, Section 5).

6. Peace negotiations

The results of the Intifada were numerous. The spectacle of Palestinian
youths being beaten and shot at by heavily armed soldiers revealed
that the Israeli occupation did not possess the ‘benign’ character its
supporters had formerly claimed. A political split within the Israeli
public widened. Citing security concerns, a sizeable number felt the
Israeli response was justifiable, but others called for negotiations
with the Palestinians, and homegrown human rights groups such as
B’tselem and the Israeli League for Human and Civil Rights joined their
Palestinian and international rights organizations in documenting the
brutality of the Israeli military.® Yet, the Intifada was a step that moved
the parties towards the first formal negotiations in nearly a century of
conflict.

In 1988, the Palestine National Council declared a Palestinian state
in the occupied territories and its willingness to live side by side
with the Jewish state. In 1991, at the urging of the United States,
Israelis and Palestinians sat down to the negotiating table for the
first time. The results were a series of agreements in 1993, 1995 and
1998 which brought hope to many Palestinians, Israelis and outside
observers that there was a genuine chance for a negotiated settlement
of the conflict. Yet, sporadic violence from both sides continued, the
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Palestinian economy suffered because of Israel’s policy of checkpoints
and closures that limited movements of goods and people and, most
important, Israel expanded its settlement network, extending the road
system to connect the settlements to Israel and nearly doubling the
number of Israeli settlers on the West Bank. Besides uprooting some
80,000 olive and fruit trees to permit construction, the Israeli military
established various mechanisms of control to isolate Palestinian ‘self-
rule’ pockets from each other by means of fencing, checkpoints and
other fortifications (Halper, 2002, pp. 36-7).

These developments placed an enormous strain on the peace process.
By 2000, the peace agreements were not bringing greater freedom,
prosperity or genuine self-determination to the Palestinians of the
territories, but only economic deterioration, political frustration and a
steadily tightening noose of Israeli control. When the two sides could
not reach agreement on a final solution in the summer of 2000, and
when, on September 28, 2000, Ariel Sharon and 1000 armed police
visited the Haram al-Sharif in Jerusalem, violence between Israelis and
Palestinians in the territories broke out on an unprecedented level.
During the next six years, over 5000 Palestinian Arabs and 1000 Israeli
Jews had lost their lives. This time, Israel received more political support
and less criticism from the world’s superpower, the United States,
itself busily engaged in a ‘war on terror.” Despite the U.S. Administra-
tion’s 2002 ‘Road Map for Peace’ which called for establishment of a
Palestinian state in the occupied territories, U.S. President Bush reas-
sured the Israeli Prime Minister Sharon that the U.S. stood behind Israel’s
military efforts in combatting Palestinian violence, and that it would
not oppose the major Jewish settlements in the West Bank. Despite the
periodic flurries of commissions, UN Resolutions, proclamations and
diplomatic activity, the situation in Palestine and Israel remains at a
political impasse.

7. Normative issues

The Israeli-Palestinian conflict is partly fueled by rival normative claims
that challenge our philosophical thinking at a more general level. When
does a group of people have a right to govern or possess a certain
territory? Under what conditions are people entitled to political self-
determination? What rights accrue to those who have been the victims
of territorial aggression? How do political institutions, states or resist-
ance organizations gain moral legitimacy? Is a state ever entitled to
territorial expansion and conquest of foreign territory? When is violent
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resistance to military occupation justified? Can recourse to terrorism
ever be legitimate in the context of political struggles?

These are critical normative questions that are not easily answered and
that challenge the best political philosophies. Those who accord no place
to normative assertion and debate outside the bounds of positive law
might find that philosophical discussion of these questions, especially
when applied to particular political conflicts, is hopelessly inconclusive.
Yet, a moment’s reflection reveals that every system of law emerges from
an underlying level of normative thinking that differs from legal adju-
dication and interpretation. Such basic philosophical reflection need not
be viewed as having access to a separate system of ‘natural law’ standing
in competition to existing legal codes. Its conjectures are the creatures
of our thinking, informed by our accumulated experience, and it is
through them that legal provisions are appraised and statutory changes
recommended. No legal system is the final word about how humans and
societies ought to behave, and to restrict normative thought to enact-
ment would immunize positive law from rational evaluation. At the
same time, the statues, conventions and legal systems that are in force
are immediately relevant to the philosophical and moral debate for two
simple reasons. First, they are the products of centuries of normative
reflection on human experience, and, second, the very fact that they
have been enacted is reason for recognizing their prima facie binding
force.

The following essays address a number of normative issues centered
on the topics of self-determination and territorial sovereignty, terrorism
and the legitimacy of violence in the pursuit of political ends, the
rights of refugees to return to the territories from which they have fled
or been driven and a just solution to the Israeli-Palestinian conflict.
Chapter 1 takes up the right(s) of self-determination, discussing the role
of the principle of self-determination in the historical development of
the Israel-Palestinian conflict while attempting to ascertain whether it
is still relevant to a just resolution. Chapter 2 examines the right of
refugees to return to the homes, cities and lands from which they fled or
were driven. It aims at formulating this right, establishing its existence,
and arguing for its implementation concerning Palestinian refugees.
Chapter 3 focuses on both the rhetoric and reality of terrorism in the
evolution of the political struggle between Israeli Jews and Palestinian
Arabs. It argues that the rhetoric of ‘terror’ is an impediment towards
understanding and resolving the conflict, while also addressing the
contentious issue whether acts of terrorism on either side against the
other have ever been justified. Finally, Chapter 4 discusses various
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solutions to the Israeli-Palestinian conflict, arguing that a single demo-
cratic and secular state is the only solution compatible with the demands
of justice.

The normative claims made are not put forward as the conclusions of
legal arguments, but of moral arguments that draw on general consid-
erations about how people are to coexist all things considered. No
attempt is made to embed the proposals or arguments within a single,
comprehensive normative theory. Instead, use is made throughout of a
collection of mid-range normative principles that are widely accepted
by political philosophers and recognized by a vast body of interna-
tional conventions. Among these are the following familiar precepts,
here stated in very general terms:

1. The doctrine of popular sovereignty: political legitimacy and obligation
derives from the consent of the governed.

2. The rights of collective self-determination: there are collectives that
possess rights of being self-governing without interference from
external agents.

3. The right of collective self-defense: people who are the victims of unjus-
tified aggression have a right to take collective measures in defense
of their human rights and their rights of self-determination.

4. The human rights of life, political participation, due process and equal
protection from the law, freedom from slavery, torture, arbitrary
detention and deprivation of property, rights to reside in and return
to one’s home, native territory, and country, freedoms of opinion,
expression, and assembly.

Sharper formulations of each of the relevant norms will be given in the
course of developing the arguments below.

The arguments and proposals offered in this book will not be to the
liking of every reader. Discourse on moral issues is controversial almost
by its very nature, and when it is focused upon an emotionally charged
topic like the conflict between Israeli Jews and Palestinian Arabs, norm-
ative assertions are bound to inflame some readers and the ensuing
debate is likely to be vociferous. We are fully aware of the contentious
nature of our essays, neither expecting nor seeking universal agreement.
We ask only that our arguments are examined carefully and that criti-
cisms be developed with a sense of philosophical responsibility rather
than the polemic and ridicule that has too often characterized attempts
to discuss the Israeli-Palestinian conflict openly and rationally.
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We offer no magic formula for resolving the conflict. We speak as

philosophers—not political strategists—who have learned enough about
human history and witnessed enough of the brutal edge of contem-
porary political reality to know that ignoring the demands of morality
in international affairs, as in our daily lives, is a recipe for bitter struggles
whose consequences are often far-ranging and difficult to predict.

Notes

1.

These estimates are based on figures listed by the Israeli Central Bureau of Stat-
istics (ICBS) http://www.jewishvirtuallibrary.org/jsource/Society_&_Culture/
newpop.html and the Palestinian Central Bureau of Statistics (PCBS)
www.pcbs.gov.ps/Portals/_pcbs/PressRelease/endyear2006_E.pdf. The ICBS
figure of 5,393,600 Israeli Jews by the end of 2006 is at odds with
the CIA Factbook estimate of the number of Israeli Jews 4,853,000 by
July 2006 (http://www.cia.gov/cia/publications/factbook/geos/is.html). The
PCBS figures and methodology have been challenged by the American—
Israel Demographic Research Group, which claimed that several errors
artificially inflated the total number of Palestinians outside Palestine by
a figure of 1.3 million (as reported in Wikipedia en.wikipedia.org/wiki/
Palestinian_people#Palestinian_demographics).

. The 1922 census conducted by the British Mandate Government in

Palestine indicated a population of 752,048 of which Jews consti-
tuted 11.4 percent. Figures from the Palestine National Authority
place the percentage of Jews in Palestine in 1922 at 11.1 percent,
http://www.pnic.gov.ps/english/geography/geography-Population.html. See
the following websites for more information about the population of
Palestine, http://www.mideastweb.org/palpop.htm and http://www.israeli
palestinianprocon.org/populationpalestine.html.

. There is a debate about whether Israel’s pre-emptive strike could be morally

justified. According to Michael Walzer (1977, p. 85), Israel’s existence was
imperiled by Egypt’s military build-up making its anticipatory strike a ‘clear
case of legitimate anticipation.” However, there is little to support the charge
that Nasser was preparing an invasion which justified Israel’s strike. U.S.
intelligence reports to Israelis in late May indicated that Egypt had no
plans for attack and that Israel would prevail in any case, an assessment
subsequently confirmed by Israeli Generals Yitzhak Rabin, Matiyahu Peled
and Ezer Weizmann (Lilienthal, 1982, pp. 557-8).

. The Israeli Defense Minister in 1967, Moshe Dayan, was one of the sponsors of

Israeli settlementin the territories. He argued that ‘there is nothing sacred about
thepreviousmap from 1948,” and that settlementsareimportantin contributing
to the creation of ‘a new psychological reality’ (Lustick, 1993, pp. 357-8).

. The Israeli philosopher Yeshayahu Leibowitz referred to the sponsors of repres-

sion as ‘Judeo-Nazis’ and urged Israeli soldiers to refuse service in the occupied
territories, subsequently comparing the Israeli undercover agents who killed
Arab teenagers with the members of the Islamic movement Hamas (Chicago
Tribune, January 25, 1993).
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Self-Determination

Tomis Kapitan

1. Disputes over territory

Disputes over territory are among the most contentious in human
affairs. Throughout the world, societies view control over land and
resources as necessary to ensure their survival and to further their partic-
ular life-style, and the very passion with which claims over a region
are asserted and defended suggests that difficult normative issues lurk
nearby. Questions about rights to territory vary. It is one thing to ask
who owns a particular parcel of land, another who has the right to
reside within its boundaries and yet another to determine which indi-
viduals or groups have political rights of citizenship, sovereignty, and
self-determination within it. It must also be asked how these rights—if
‘rights’ is the correct term—are acquired.

When attention turns to the territorial rights of communities, national
groups or states, sovereignty is the principal concern. Within inter-
national law, de facto power over a territory, say, of occupying forces
or trustees, is insufficient to possess or acquire sovereignty (Brownlie,
1990, p. 111). The central conceptions underlying modern democratic
thought are that sovereignty over a politically demarcated territory is
vested in the resident population, and that governmental authority is
derived from the consent of that population. It is simple enough to
identify the latter with the citizenry of a state, but demographic and
political flux makes this a loose criterion. States come and go, and some-
times a territory is stateless. Also, large-scale demographic shifts during
upheavals and peacetime immigrations change the assessments of who
belongs where. Does everyone residing in a place at a particular time
have a right to share in its governance then? What about illegal immig-
rants? Presumably, sovereignty rests with the established population or

13
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legitimate residents of a territory, the most obvious candidates being
those inhabitants who were born and raised to adulthood therein and
whose discernible ancestors were equally indigenous. Those born and
living on the outside, lacking historical, cultural or legal ties to the
region, are the clearest cases of non-residents. In between is a significant
gray area consisting of expatriates, exiles, refugees, voluntary emigrants
and immigrants, each with varying degrees of entitlement to residency
depending upon the conditions under which they entered or left the
territory. One thing is clear, a person does not lose the right to reside in
a territory and participate in its governance simply because he or she
has been forcibly removed from that territory.

Which individuals or groups have the right to inhabit Palestine?
Who owns its fields, cities and seaports? Who has the right to
determine which legal and political structures are to prevail therein?
Most importantly, who are its legitimate residents, and who possesses
sovereignty? Answers to these questions depend upon the time frame;
the considerations offered in late 1917 or 1947 could draw upon factors
absent in 1897, and the same holds for the interval between 1947 and
2007. Differences in population distributions, in prevailing institutions
and in political developments are all relevant in approaching these diffi-
cult questions.

In the aftermath of the World War I, both Arabs and Jews claimed
political legitimacy in Palestine. Zionists then argued as follows. There
is a historical connection of Jews to Palestine that extends over three
millennia, maintained by a ‘thin but crucial line of continuity’ (Eban,
1972, p. 26). The cultural roots of Jews in Palestine are universally
acknowledged, and having never established a state elsewhere, there
is no other place to which they can claim an original organic link
(Shimoni, 1995, pp. 352-9). Palestine is also the center of the Judaism
and owes ‘the luster of its history’ to the Jewish connection (Jewish
Agency for Palestine, 1947, p. 105). Despite having been unjustly exiled
from Palestine since Roman times, Jews have a unique claim to the
land that they have never abandoned, one which implies that their
political reestablishment would not be a matter of conquest and domin-
ation by an external entity, but of restoration (Eban, 1956) or return
(Fackenheim, 1988) of a people to what was originally theirs.

By contrast, the Zionist argument continued, Arabs have other centers
of culture and religion, and the region including Jerusalem was never
as monumental to them as were the holy cities of Mecca and Medina,
or their traditional capitals of Damascus, Baghdad and Cairo. Nor did
Arabs ever establish an independent state in Palestine and, hence,
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Palestine’s Arabs did not constitute a political unit with an entitlement
to sovereignty in Palestine (Gorny, 1987, p. 145, pp. 213-4). They are
part of a larger Arab entity with ties to the entire Arab world, not them-
selves a distinct people with claim to Palestine as such. Jews, on the
other hand, currently constitute a single identifiable nation in need of
a territory to further its culture. Moreover, their right to establish them-
selves as a political community in Palestine is not simply a matter of
their preference. Finally, in late 1917, the de facto ruler of Palestine,
Great Britain, issued the Balfour Declaration (see Introduction) in which
it committed itself to establishing a Jewish national home in Palestine,
a promise that was incorporated into the League of Nations Mandate
for Palestine in 1922. For these reasons, Zionists concluded that historic
title to Palestine and sovereignty over its territory belongs to the Jews.

In response, the Arabs argued that their right to dwell in Palestine, to
possess and establish dominion over its territory, derived from the fact
that they constitute not only the majority of its current inhabitants but
have maintained this majority during the 13 centuries since the Islamic
conquest—if not longer given their descent from ancient Canaanites,
Hittites and Philistines. The predominant language and culture of the
country have remained Arabic throughout this period, including under
Turkish rule. Even if Jews have a ‘historical connection’ to Palestine,
the inference that they have an exclusive ‘historic title’ which gives
them the right to return, establish a state and possess it forever ‘contains
more of poetry in it than logic.” By that reasoning, ‘Arabs should
claim Spain since once upon a time they conquered it and there
developed a high civilization.”! All systems of law include a statute
of limitations by which a legal title expires after a considerable dura-
tion; without it, the world would face a cacophony of irresolvable
claims and counter-claims. Jews native to Palestine are entitled to
reside there and share in the determination of its future (Porath, 1974,
p- 61), but sovereignty belongs to the predominantly Arab indigenous
population.

Arab spokesmen insisted that the Balfour Declaration was invalid,
and that the Mandate for Palestine violated Article 22 of the League
of Nation’s Covenant which dealt with newly liberated territories. Its
fourth paragraph stated:

Certain communities formerly belonging to the Turkish Empire have
reached a stage of development where their existence as independent
nations can be provisionally recognized subject to the rendering of
administrative advice and assistance by a mandatory until such time
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as they are able to stand alone. The wishes of these communities
must be a principal consideration in the selection of the Mandatory.?

Exceptions were specified in subsequent paragraphs of the Article, and
since Palestine was not mentioned by name, the presumption is that
it was covered by this paragraph. More importantly, when an existing
state power is removed from a territory, as was the Ottoman Empire
from Palestine in 1917, then sovereignty reverts back to the established
population. Arabs insisted that the fact of British military occupation
neither transferred sovereignty to the occupying power nor removed
it from the legitimate residents. Nor did Britain have a right to give
Palestine as a ‘gift’ to anyone and, therefore, its commitment has no
binding force. If any credence is to be given to promises made by external
powers then it must be remembered that Britain had also pledged its
support for Arab independence throughout the Middle East prior to
issuing the Balfour Declaration, and reiterated it again in 1918.3 Since
this pledge was made with an established monarch, it was superior to
the Balfour Declaration which was given to ‘an amorphous body lacking
political form and juridical definition’ (Porath, 1974, p. 52). Britain
countered that Palestine was a special case, though in a 1922 White Paper
it was careful to qualify its position by stating that the Jewish national
home is to be in Palestine and that there would be no disappearance or
subordination of the Arab population or customs.

2. The principle of self-determination

...once you appeal to the principle of self-determination, both Arabs

and Zionists are prepared to make every use of it they can. No doubt

we shall hear a good deal of that in the future, and, indeed, in it we
may find a solution of our difficulties.

Lord Curzon in 1918 (reported in Lloyd-George,

1939, pp. 739-40)

Towards the end of the World War I, a ‘principle of self-determination’
was proposed as a foundation for international order. In the words
of its chief advocate, U.S. President Woodrow Wilson, it specified
that the ‘settlement of every question, whether of territory, of sover-
eignty, of economic arrangement, or of political relationship’ is to
be made ‘upon the basis of the free acceptance of that settlement
by the people immediately concerned and not upon the basis of the
material interest or advantage of any other nation or people which may
desire a different settlement for sake of its own exterior influence or
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mastery’ (Wilson, 1927, p. 233). The principle played a significant role in
deliberations about lands newly liberated by the World War I, and, in the
aftermath of the Second, it was enshrined within Article 1 of the United
Nations Charter which called upon member nations ‘to develop friendly
relations among nations based on respect for the principle of equal rights
and self-determination of peoples.’ Its status within international law
was further heightened by the 1966 Covenants on Civil and Political
Rights and on Economic Social and Cultural Rights, whose first articles
specify the following: ‘All peoples have the right of self-determination.
By virtue of that right they freely determine their political status and
freely pursue their economic, social, and cultural development.’” In
1970, General Assembly Resolution 2625 added that, ‘every state has
the duty to respect this right in accordance with the provision of the
Charter.’

Upon its emergence in international diplomacy, both Arabs and Jews
appealed to the principle at once, each group claiming the prerogative
to be self-determining in Palestine. Zionists claimed that the Balfour
Declaration and the Palestine Mandate constituted recognition of the
Jewish right to self-determination in Palestine. Arabs countered that
those who actually owned and long inhabited a territory had the right to
self-determination within it, and in Palestine this could only be the Arab
majority. This clash of claims requires a closer look at what is packed
into the concept of self-determination and into the moral status of the
so-called principle of self-determination. The basic philosophical issues
are the following:

¢ What is the content of a request or demand for self-determination,
that is, what is it that an entity possesses in being a self-determining
unit?

e What are the relevant moral norms concerning self-determination,
that is, is self-determination to be construed as a right, a privilege,
an ideal, a recommendation, a regulative principle, a maxim of
diplomacy, and so on?

e Who are the proper beneficiaries of self-determination, that is, who
or what is entitled to be self-determining?

In general terms, self-determination is nothing more than an entity’s
autonomy, viz.,, managing its own affairs as it sees fit independently
of external interference. It is not surprising that people should seek
to be self-determining, and the desire of entire societies to gain or
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preserve autonomy has often been the occasion for conflict, war,
migration, peaceful separation, and inspiring literature, from ancient
times to the present. Individuals almost never gain complete self-rule,
unless, perhaps, they achieve the status of absolute dictators, or
absolute hermits. But societies can achieve significant measures of
autonomy within limited areas. In the strict sense usually intended,
self-determination is a matter of statehood (Copp, 1997, p. 278), that is,
of a political community’s possessing and exercising sovereignty over
its territory. This is how self-determination is conceived when estab-
lished states are taken to be the self-determining units. There are lesser
degrees of autonomy that fall short of state sovereignty, however, and
these might take various forms of localized autonomy, whether we are
speaking at the level of provinces, municipalities, neighborhoods, or
culturally or economically defined minorities (Tamir, 1993; Buchanan,
1997a, pp. 306-7).

The normative importance of self-determination is indisputable
within modern democratic thought given its doctrine of popular sover-
eignty. The moral imperative is that institutions of governance within a
territory must be responsive to what its established inhabitants take to
be in their legitimate interests. People exercise autonomy by voluntarily
binding themselves to a social-political arrangement, and in so doing,
they impose upon themselves a moral obligation to abide by its terms. In
this way, chances are heightened that the arrangement will conform to
what they perceive as just, if not to what actually is just, thereby enhan-
cing prospects for stable peace and orderly development. By contrast,
imposing an arrangement upon the inhabitants against their will, or
independent of their will, is likely to create resentment that promises
future instability, whether domestically or internationally—regardless
whether the source of that imposition is an internal tyrant or an external
power. In this way, not only is the observance of self-determination
the crucial mechanism for legitimizing governmental authority and the
rule of law within a given territory, it is also fundamental in promoting
orderly international relations.

Whether the principle of collective self-determination is best con-
ceived as formulating a legal right, a moral ideal, or a maxim of political
prudence is a more difficult matter. Wilson spoke of ‘an imperative prin-
ciple of action which statesmen will ignore at their own peril’ (Wilson,
1927, p. 180), in which case the principleis envisioned asamaxim binding
upon those who possessed de facto control over ‘unsettled territories,’
namely, to allow the people ‘immediately concerned’ to determine their
own future. Yet, this norm is difficult to separate from the claim that such
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peoples are entitled to be self-determining, and since World War II, the
language of a ‘right’ to self-determination has increasingly appeared in
documents codifying international law. These facts have not ended the
debate (Philpott, 1995; Kapitan, 1997, p. 43; McKim & McMahan, 1997;
Dahbour, 2003, pp. 63-8), and some argue that a call for self-determination
is not so much a single principle as a ‘placeholder for a range of
possible principles specifying various forms and degrees of independence’
(Pomerance, 1984, p. 337; Buchanan, 1991, p. 50).

Restricting ourselves to the strict political meaning of ‘self-
determination,” different entitlements jump to the fore. Perhaps the
most obvious holder of a right of self-determination is a state, that is,
a politically organized collective with a delegated authority controlling
territory inhabited by that collective. The simplest and most straightfor-
ward instance of a right to self-determination is the following:

Self-determination of states: Each state has a right to exercise rule
in its territory through the operations of governmental institutions
without external intervention.

This is a claim-right placing a demand upon all other states, groups,
and individuals—including its own citizens—for recognition of its sover-
eignty over its territory and non-intervention in its internal affairs. It
is limited in three ways. First, it can be overridden if the state is exclu-
sionary, that is, if it does not accord citizenship to some of the legitimate
residents of the territory it governs. Second, the right of sovereignty can
be overridden whenever intervention by external agents is called for, for
example, when a state engages in rampant human rights abuses within
its own territory. For both of these reasons, some confine the right of
self-determination to legitimate states, viz., non-exclusionary states with
effective institutional safeguards of human rights, thus, not engaged
in systematic social, economic, legal, or political discrimination over a
segment of its population, and not pursuing a campaign of belligerent
aggression against external populations (Rawls, 1993, pp. 68-71; Copp,
1997, 1999; Buchanan, 1997b). But even a legitimacy restriction does
not overcome yet a third limitation stemming from a people’s right to
reconstitute the political institutions under which it exists (Copp, 1997,
p- 281), whether by replacing the existing constitution or basic laws,
dissolving the state into separate sovereignties, or merging with a larger
political entity. The ‘people’ in question consists of the legitimate resid-
ents of the territory in which the state is constituted.
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This third limitation on a state’s right to be self-determining is derived
from the doctrine of popular sovereignty and, hence, from a more
general right of self-determination, namely,

Self-determination of legitimate residents: The collective consisting
of the legitimate residents of a politically independent territory has a
right to establish, maintain, and alter the political institutions under
which it is to live and be governed, (viz., sovereignty belongs to the
people and is to be exercised collectively).

When this collective is already organized into a state in that territory,
then this right of self-determination may also be spoken of as a right of
the citizenry of a state to be self-determining. A state has its right to be
self-determining only when the legitimate residents in the territory—
ideally, its citizenry—are exercising their right of self-determination. As
such, when an external agent violates a legitimate state’s sovereign right
it thereby violates the right of the citizenry—a people—to constitute
and maintain itself as a self-governing political entity in that territory
(Simmons, 2001, pp. 307, 313). Obviously, by definition, this right of
collective self-determination is not limited in the first or the third way,
though it remains subject to the second limitation.

Does a collective’s right of self-determination derive from anything
more basic? One source is the fact that a collective’s self-determination
is the best means for protecting the human rights of its members and,
thereby, improving the quality of their lives. Also, if a collective’s right
over its members derives from the latter’s consent, then an individual’s
right to self-governance provides a further basis for the collective’s right.
This does not mean that each individual is entitled to sovereignty over
a territory, but, minimally, that he or she has a right to meaningfully
participate in decisions about sovereignty over the territory in which he
or she resides. Insofar as individuals exercise autonomy at the political
level only through voluntary participation in a self-governing collective,
then violating a citizenry’s right to self-governance is ipso facto denying
individual citizens the right of political participation. In this way, an
established citizenry has a right of collective self-determination only
because individuals have the right to be self-governing in the sense
specified.*

The issue of how collective self-governance is to be implemented is
another matter, and it is left unspecified by both the mentioned inter-
national covenants. A citizenry’s right of self-determination requires
that governing institutions are to derive from the consensus of the
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entire community, not by the preferences of internal minorities or
agencies, or by external communities or nations. But once the decision
is effected, the precise mode of subsequent citizenry participation in the
governing institutions is open to debate. While it has become customary
to expect that institutions regulating public life be freely determined
through popular consent and operate on democratic principles, it is
less clear that the notions of ‘popular consent to’ and ‘free determ-
ination of’ a particular political order require democracy (MacCallum,
1987, pp. S0-2; Moore, 2001, pp. 214-7). For example, a society might
have an established and widely supported tradition whereby significant
political decisions are deliberated upon and made by an unelected
council of elders. Although decisions are not made within a democratic
system characterized by universal suffrage, so long as the society enjoys
freedom from external intervention, there is no automatic violation of
the mentioned rights of self-determination.

3. The problem of exceptional beneficiaries

While the principle of self-determination confers a right ‘to acquire or
continue to possess the status of a state’ (Copp, 1997, p. 278), existing
states and their peoples are only its default or standard beneficiaries.
In debates about international law and morality, self-determination has
also been taken as a prerogative of yet other agents, if not princip-
ally of other agents, for instance, indigenous people under colonial
rule (Bhalla, 1989). The most contested appeals to the principle have
concerned exceptional applications to non-autonomous groups desirous
of self-governance, whether recently liberated from previous rulers as a
result of war, de-colonization, or the break up of a state, or, currently
engaged in secessionist struggles.

How do we demarcate the class of exceptional beneficiaries? Speaking
of peoples helps little, for either this is just another name for a collective
(thus, Rawls, 1999a) or it is ambiguous (Michalska, 1990, pp. 72-4).
Plainly, not just any such group qualifies. Individual families do not, nor
do business organizations, sports teams, professional associations, reli-
giously affiliated convents, or social clubs, even if they aspire to polit-
ical autonomy. At least two minimal conditions must be met. First, a
beneficiary must be politically coherent, that is, it must be an intergen-
erational community capable of political independence whose members
share adequate means of communication and enough normative moral
ideals capable of sustaining their adherence to the same political and
legal institutions.® Second, a beneficiary must have an appropriate
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connection to a territory that is both geographically unified—where any
point in it is accessible from any other point without having to pass
through foreign territory—and politically integrable—that is, a region
in which the exercise of normal state functions (e.g., maintaining a
police force) would not violate the sovereign rights of existing states in
distinct regions outside its boundaries. Geographical unity might not
be necessary for political integrability, but departures from it weaken an
aspirant’s claim for self-determination (Berg, 1991, p. 214).

Yet, even this is not enough to single out a viable class of excep-
tional beneficiaries. If every politically coherent collective residing in a
politically integrable region claimed a right of self-determination in that
region, the world would be faced with a bewildering justification not
only for conflicting claims between populations and sub-populations,
but also for the fragmentation of virtually all existing states. There
must be a mean between such extreme liberality and the restric-
tion to standard beneficiaries, but attempts to locate it are complic-
ated by a significant divergence of opinion about how to demarcate
exceptional beneficiaries. The problem stems from the two historical
sources of the principle of self-determination, namely, the doctrine
of popular sovereignty on one hand and the nationalist sentiments
underlying national liberation movements on the other. According
to the former, the right of self-determination is a demand of self-
governance on the part of the communities of legitimate residents of
politically defined territories. According to the national source—a view
popularized under the nineteenth century call for the Selbstbestimmung-
srecht (sovereign right) of peoples (Umozurike, 1972, p. 3)—the right of
self-determination is predicated on the idea that cultures or nations are
worth preserving, and that the furtherance and protection of cultures
is the very purpose of the principle. Here, the appropriate claimants
of a right to self-determination are nations or national groups, that is,
collectives whose members share various objective characteristics such
as language, history, religious and moral beliefs, and distinctive cultural
traits, and, perhaps, subjective features, for example, recognition of
one’s own cultural identity, a desire to live with others of one’s group,
and so on.®

A given collective might be both a community and a nation, in which
case the regional and the national versions of self-determination would
converge when a culture is ‘preserved’ through the exercise of popular
sovereignty by a population consisting of members of a single national
group. But convergence is the exception. Typically, not every regionally
identifiable population is a single people, and not every national group is
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a regionally identifiable population. Moreover, just as state preservation
of a culture can occur without popular sovereignty of its population,
the converse is equally true. Failure to distinguish these two distinct
interpretations of beneficiaries is partly due to the common percep-
tion that while the principle of self-determination calls for national
autonomy, the terms ‘nation,” ‘national,” and ‘people’ are ambiguous
between a purely political interpretation and a cultural interpretation.
In the former sense, rights of self-determination are nothing beyond
what is accorded to states and their citizenries, while in the latter sense,
autonomy is mandated for culturally defined groups.

Are there, then, two further rights of self-determination, one calling
for popular sovereignty within any region, the other for self-governance
for any nation or national group? Admitting this would generate
conflicts of rights, especially since a ‘nation’ cannot be self-determining
except in a ‘region.” A national group’s bid for self-determination in a
territory might be insensitive to the interests of the established majority
of that territory or of a larger territory of which it is a part, just as
a demand for regional autonomy might be oblivious to the cultural
diversities and rivalries that prevail within a given region. Rather than
speaking of two conflicting principles under the same title, it is better
to avoid contradiction by adjudicating between rival interpretations of
a single principle.

Before attempting this, however, it must be observed that neither
the notion of a community or of a national group, as such, suffices
to demarcate the remaining class of beneficiaries. Granting a right
of self-determination to every people, under either interpretation,
would generate the problems of conflict and fragmentation noted
above. Plainly, not every regionally defined population merits
self-determination and not every national group, or sub-group, can
claim a privileged connection to territory that would warrant being
self-determining qua that group.” Regardless of which interpretation we
take, we still need a specification of the precise conditions under which
a non-standard collective is deserving of self-determination. This is the
problem of demarcating exceptional beneficiaries.

4. A regional interpretation of exceptional beneficiaries

Perhaps we can make some progress by inquiring into what concep-
tion of beneficiaries was operative in Wilson’s own conception of
his principle. As indicated in Section 2, he maintained that the
required mechanism for settling questions of sovereignty, boundaries,
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economic and political institutions, and so on is the free acceptance of
the relevant proposals ‘by the people immediately concerned,” not by
the interests of external parties. Unless Wilson was merely reiterating
the doctrine of popular sovereignty, then the emphasis should be that
‘free acceptance. .. by the people immediately concerned’ is the deciding
factor whenever there is a question to be ‘settled,” specifically, when
territories have been liberated from previous rulers and political struc-
tures are yet undetermined. Wilson’s focus on such regions in the after-
math of WWI shows that he was concerned with more than standard
beneficiaries when it comes to self-determination.

Still, the question remains: in any given instance of an outstanding
question about the political settlement in a region, who are ‘the people
immediately concerned’? Many have construed Wilson’s principle along
nationalistic lines (e.g., Cobban, 1945, pp. 19-22; N. N. Feinberg, 1970,
p- 45; Bassiouni, 1978, pp. 2-3; and, more recently, Amstutz, 1999,
p- 59; Moore, 2001, p. 143). But there are others who find a regional
interpretation to be the most accurate rendition of Wilson’s intent,
especially in relation to the question of Palestine.® To illustrate, in
1919, Wilson dispatched a commission to the Near East to report on the
political situation there. At the Paris Peace Conference on August 28,
1919, its commissioners, Dr. King and Mr. Crane, claimed that only
a ‘greatly reduced Zionist program’ would be compatible with the
principle of self-determination. The British government, as if in agree-
ment, decided to deliberately ignore the principle (Lloyd-George, 1939,
p. 750; Khalidi, 1971, p. 208).

While Wilson's language was unclear, what is certain is that he viewed
observance of this principle as both a natural extension of democratic
theory and an essential measure for preventing future wars and ‘making
the world safe for democracy.’

...no peace can last, or ought to last, which does not recognize and
accept the principle that governments derive all their just powers
from the consent of the governed, and that no right anywhere exists
to hand peoples about from sovereignty to sovereignty as if they were
property. (Pomerance, 1976, p. 2)

The easy transition from ‘the governed’ to ‘peoples’ in this passage
together with the occurrence of ‘freely accepted’ suggests that he
was stressing the importance of popular sovereignty rather than the
preservation of cultures. This same orientation is conveyed in an
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earlier speech in 1918 when Wilson first employed the term ‘self-
determination’ in public:

People are not to be handed about from one sovereignty to another
by an international conference or an understanding between rivals
and antagonists. National aspirations must be respected; peoples
may now be dominated and governed only by their own consent.
‘Self-determination’ is not a mere phrase. It is an imperative prin-
ciple of action, which statesmen will henceforth ignore at their peril.
(Wilson, 1927, p. 180)°

Despite the reference to ‘national aspirations,’ the contrast he
drew between being ‘handed’ from one sovereignty to another and
self-determination suggests, once again, that he conceived of the latter
it as a moral precept rooted in the ideal that political institutions gain
legitimacy only from the consent of the governed. Wilson opposed the
notion that a community may take any direction that its then dominant
or ruling voices might demand, and urged, instead, that the community
must follow the preferences of its significant majority. While not quite a
call for the establishment of liberal democratic institutions, it is an unmis-
takable endorsement of popular sovereignty for every group constituting
a‘governed.’

Two final points are relevant in determining what Wilson’s intent
might have been. First, he wrote as though his principle were more of
a political maxim, designed to guide those ‘statesmen’ entrusted with
making decisions about the future status of given territories, rather than
a ‘right’ of peoples. Second, despite use of terms like ‘peoples’ and
‘national,” Wilson spoke in regional terms in commenting upon the role
of the principle in securing a peace treaty at the Paris Peace Conference
of 1919:

...the principle underlying the treaty was that every land belonged
to the native stock that lived in it, and that nobody had the right to
dictate either the form of government or the control of territory
to those people who were born and bred and had their lives and
happiness to make there. (Wilson, 1927, vol. 1I, p. 49)

If we underline the phrases ‘the native stock that lived in it’ and
‘born and bred,” then the principle is that self-determination must
be accorded to the inhabitants of territories under discussion. The
‘territories’ he was speaking about were those that are ‘unsettled’ by
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recent conflict or ‘newly liberated’ from foreign domination, and the
very occurrence of the phrase ‘by the people immediately concerned’
suggested a regional democratic emphasis rather than a national or
cultural one. It was regional concerns that prevailed in the Paris Peace
Conference, and the applicability of the principle of self-determination
was contested in certain ‘unsettled’ regions, e.g., Alsace-Lorraine, Upper
Silesia, and Palestine, because of nationalistic pressures. Again, after
World War 1I, it was in circumstances occasioned by international
conflict and colonial breakup that the paradigmatic applications of the
principle occurred, often oblivious to various national and tribal distri-
butions (Umozurike, 1972, p. 14; Espiell, 1980, pp. 46-8). Thus, the
historical record does not substantiate the common perception that
Wilson had national self-determination in mind, but suggests, instead,
that a regional criterion was foremost in his thinking.

Here, then, is one way of demarcating the remaining class of benefi-
ciaries along regional lines. They key is to define the relevant regions and
populations in political terms. There are two types of exceptional benefi-
ciaries. In the first, self-determination applies to the populations of polit-
ically defined regions that are unsettled, namely, regions where issues of
sovereignty and the nature of the governing political, economic, social,
and cultural institutions are as yet unresolved. Such regions include
those that (i) were formerly dominated by another community but are
currently free from that domination, due to wars or decolonialization;
(ii) are currently under some form of internationally sanctioned trustee-
ship; (iii) have been accorded the right of secession by a larger state of
which it is presently a partl or (iv) are presently under the control of an
illegitimate state. The legitimate residents of such territories have a right
to be self-determining in those territories, though they might choose
to exercise that self-determination in different ways, for example, by
becoming an independent state, merging with a neighboring state, or
dissolving into separate states.!®

This way of describing exceptional beneficiaries of the right of
self-determination does not address the concerns of those who are
anxious to press secessionist demands but do not meet any of the
conditions, i-iv, for unsettled regions. Of course, a mere demand does
not create a right to secession, especially if secession would violate
the self-determination rights of existing legitimate states, as Buchanan
(1991, 1997b) has persuasively argued. But when the existing sover-
eign is unable to protect the rights of a given population under its
control, for example, through weakness or negligence, or, it threatens
those rights through severe discrimination, persecution, or other forms
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of injustice, then the region may be classified as endangered and its
inhabitants constitute the second type of exceptional beneficiaries. Their
right of self-determination is a prerogative of a population to take
steps to protect the human rights of its members, steps that may go
beyond the measures of political and legal redress allowed within that
state. This right derives from the right of individuals to appeal to collect-
ives to which they belong, and whose other members might face similar
abuse, to take collective action in the defense of individual rights. When
the collective is regionally defined, then it may decide, on behalf of its
members, to seek (i) political independence in the form of a politically
autonomous region within the state or as a separate state, (ii) political
dissolution into smaller states, or (iii) political merger with another state.
Unlike the right of populations in unsettled territories, this right is not
absolute or unconditional; its exercise gains legitimacy only when there
is a clear and present danger to the human rights of its members.

Combining these two considerations—that of endangered regions
under an ineffective or threatening sovereign and that of unsettled
regions under no present sovereignty or under some form of trustee-
ship—we obtain a general description of a right of self-determination
for exceptional beneficiaries understood in regional terms:

Self-determination of exceptional beneficiaries: The legitimate resid-
ents of an unsettled or endangered region have a right to determine
their political future either by constituting themselves as an
autonomous political unit, or by merging with another state, or by
dissolving into smaller states.

In the case of endangered regions, merger and dissolution would imply
secession from an existing state, though political independence falling
short of strict sovereignty would not. Secession is not the issue in the
case of unsettled regions.

Once again, this right of self-determination is derivative from indi-
vidual human rights, both the right of political participation and
other human rights whose observance and protection is recognized
within international law. Moreover, since human rights are the chief
moral constraints upon the exercise of governmental authority, the
exercise of self-determination in troubled regions is justified to the
extent that it complies with these constraints.!' Thus, the right of
self-determination is never a carte blanche for majorities to establish
objectionable forms of discrimination and, therefore, it is not the sole
or overriding norm relevant to decisions concerning the political status
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of disputed territories. For example, a community has no overriding
right to constitute itself as a slave-holding society; other societies have
the right to intervene to stop the practice in the interest of protecting
human rights (see Emerson, 1971, pp. 466-7; Umozurike, 1972, p. 192;
Pomerance, 1984, pp. 332-7; Etzioni, 1992-3, p. 34). Respect for indi-
vidual human rights is one of the most essential features of the liberal
democratic philosophy that has been developed over the past four
centuries, and, as John Stuart Mill pointed out (On Liberty), such respect
means protection from the ‘tyranny of the majority’ as much as from
the intrusion of government. No matter how vigorously a community
presses its bid for autonomy or self-rule, both its justification and its
limitations are rooted in those human rights that have emerged in the
developing system of international justice.

The three rights of self-determination present a philosophical inter-
pretation of what the principle of self-determination calls for. The ques-
tions with which we began are now answered: self-determination is
a matter of right to self-governance on the part of (i) existing states,
(ii) the legitimate residents of politically independent territories, and
(iii) the legitimate residents of unsettled or endangered regions. The
philosophical and historical considerations raised above give reason
why these rights should be recognized as norms governing interna-
tional relations. This said, it remains that a right of self-determination
cannot be appealed to in establishing objectionable forms of discrimin-
ation and, therefore, it is neither the sole nor the overriding normative
principle relevant to international order (Emerson, 1971, pp. 466-7;
Umozurike, 1972).

5. An argument for a right of national self-determination

Can a case be made for an additional right of national self-determination
within a viable framework of international justice? The traditional
nationalist argument for the existence of a nation-state, say, in Fichte’s
famous ‘Address to the German Nation,’ derives from the importance of
survival and protection of national cultures. But in recent years, an addi-
tional consideration has been made that appeals directly to the rights
of individuals to enjoy the fruits of membership in national cultures,
and it is for this reason that national cultures are worth preserving. So
understood, arguments for national self-determination can be given that
are also based on the human rights of individuals.

I have already cited the conventional skepticism about a blanket
right of all national groups to strict self-determination. Since different
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national groups and subgroups are interspersed throughout nearly every
region, however small—the ‘Russian doll phenomenon’ (Tamir, 1993,
p. 158)—then any attempt to accommodate the world’s 5000 or so
national groups through the principle ‘a state for every nation’ would
lead either to massive population shifts or to a series of smaller and
smaller states to satisfy the demands of each national group that
dominates a given sub region. Moreover, as Alan Buchanan (1991,
pp- 22-80, 151-62) has argued, such a program would conflict with
the self-determination rights of standard beneficiaries, specifically,
the principle of territorial integrity—one component of the right of
self-determination for existing states. This being said, the question is
open whether a national construal of exceptional beneficiaries might
not replace, or be added to, the foregoing regional demarcation.

Several writers have stressed that every individual has a moral right
to determine for himself or herself the sort of person he or she wants
to be, in particular, to identify with certain cultural traditions. This
is so because having a cultural identity is a vital human interest
worth preserving (Tamir, 1991, 1993; Moore, 2001). There is a public
dimension to this right; individuals need not conceal the national
self-identification they have a right to possess, but, instead, are entitled
to express it publicly in order to reinforce it, enjoy its full benefits, and
receive recognition for who they are. In turn, each of these requires being
allowed to participate publicly in the cultural life of one’s nation within
a ‘shared public space’ (Tamir, 1993, p. 73). Moreover, an individual’s
public expression of cultural identity is best protected when the cultural
group or nation to which the individual belongs enjoys a sufficiently
high degree of cultural autonomy, that is, when the members of that
group have as much freedom from external interference as possible to
develop their cultural life. Accordingly, from the right of an individual
to seek, develop, express, and enjoy a cultural identity, we derive a right
to seek participation in a culturally autonomous group with which he
or she identifies.!?

Since the very existence of culturally autonomous groups is the
product of coordinated collective efforts, and since an individual’s
enjoyment of a moral right of participation in a culturally autonomous
group implies some such collective efforts, then such efforts are them-
selves morally legitimate. Thus, the developing and sustaining an
autonomous culture is itself a moral right of culturally defined collect-
ives. Whether this right is reducible to the rights of individuals within
that group is a distinct matter; the point is that the normative status
of the group’s collective effort is based on the rightness of individual
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actions. As with any right, correlative duties are imposed upon other
agents, whether individuals, groups, or states, to respect and tolerate a
group’s seeking and exercising cultural autonomy.

Turning to the political dimension, Margalit and Raz (1990) have
argued that since there is value to membership in a national or
‘self-encompassing’ group, including participation in the political activ-
ities of that group, then there is an inherent value in that group’s
being self-governing (Chen, 1976; Margalit & Raz, 1990, p. 451;
Khatchadourian, 2000, chap. 2). As Yael Tamir (1993) stresses, this is
not an argument for strict self-determination or sovereignty, but it is
the basis for urging, at least, a limited political autonomy sufficient
for achieving and sustaining cultural autonomy. That is, the likeli-
hood of a national group’s sustaining an autonomous culture and in
achieving prosperity, self-respect, and respect from other nations is
greatly increased when that nation has adequate political autonomy
within the region to which it has the best claim. Will Kymlicka adds that
this consideration is especially important when the group’s self-esteem
had previously been damaged (Kymlicka, 1989, chaps. 9, 10). So, given
that a group has a right to seek and sustain cultural autonomy and that
cultural autonomy is best achieved and preserved when that group has
political autonomy, then the group has the right to adequate political
autonomy within the region to which it has the best claim. Again,
having a right of political autonomy is not unconditional or overriding,
and within the present order of existing states, it is not necessarily a right
of sovereignty. Culturally demarcated groups have been able to achieve
degrees of local political autonomy, for example, the Inuit people of
Canada, even if it falls short of complete political independence.

Establishing a «claim for strict self-determination—territorial
sovereignty—is the last step in the argumentation. The substantial
claim is the familiar nationalist principle that in some cases a national
group’s cultural autonomy is endangered unless it possesses sovereign
power. This can occur if external agents wish to subordinate that group’s
culture or even eliminate it and have the resources to do so because
existing sovereigns are either unwilling or unable to protect the group.
Let us call this an existential threat to the group’s culture. In that case,
the political autonomy sufficient for a national group’s maintenance
of its culture would involve control over the mechanisms for its own
protection, specifically, over the police and the military, and this requires
territorial sovereignty. If it had no right to establish sovereign political
control over its own future and no right to develop and maintain effective
means of protection, then the demand that other national and political
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groups ‘tolerate’ them is likely to be ineffective since intolerance would
have little political price (Moore, 2001). The more political control the
better, that is, when a national culture is under an existential threat,
then the adequate political autonomy needed by the national group
to achieve and maintain cultural autonomy and, thereby, preserve its
culture, is territorial sovereignty in the region to which it has the best
claim.

It follows that when a national culture is under an existential threat
then the group’s right to political autonomy, sufficient to turn back that
threat, is a right to territorial sovereignty in the region to which it has the
best claim. Here, by ‘best claim’ is meant a better claim than any compet-
itors. Margalit and Raz place further conditions upon a national group
qualifying for strict self-determination, namely, that independence can
only be justified when that group (i) forms a substantial majority in the
territory in question, (ii) the new state is likely to respect the funda-
mental interests of its inhabitants, and (iii) that measures are adopted
to prevent its creation from gravely damaging the just interests of other
countries (Margalit & Raz, 1990, p. 457).

This argument is no justification of the blanket nationalist principle,
‘a state for every nation,” for the condition of a severe existential threat
is crucial. Similarly, there may be national groups that cannot claim
any territory as their own, or, at least, to which they do not have a
‘best’ claim. Thus, a national group’s right to have sovereignty over
its territory is not intended to satisfy the demand that each nation
possesses territorial sovereignty, but only that there are cases where the
right of self-determination can reasonably be interpreted in nationalistic
terms.

6. A response to this argument

That there is an inherent value in national self-determination cannot
be disputed, but whenever we consider a proposed practical principle,
we distinguish what it might yield if people were perfectly impartial
from what it is likely to produce in practice. By definition, a nation-state
is constituted for the sake of a specific national group, and inevitably,
its institutions, laws, and policies reflect the culture and interests of
that people. Here is where the dangers lie; since few areas of the world
are culturally homogenous, and since human beings are unlikely to
abandon the habit of identifying with groups to which other collectives
are unfavorably compared, then the de jure favoring of one group’s
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cultural values is bound to be feared and resented by other groups who
see it as a threat to their interests.

Let us develop these reflections in examining the nationalist
argument. Everything flows smoothly up through the claim that a
cultural group has a right to achieve and sustain cultural autonomy,
but problems emerge with the subsequent inferences to a right of
sovereignty. First, a blanket right to national self-determination would
generate inconsistent demands for sovereignty in culturally heterogen-
eous regions. Within them, there is always cultural competition and a
fear of culturally based discrimination, for when one group within such a
region makes a bid for national self-determination, other groups become
fearful. By the logic of the nationalist argument, they have the prerog-
ative of raising their own claims for self-determination. But, plainly, not
all these conflicting claims could be satisfied. For this reason, even if
political autonomy enhances a national group’s cultural autonomy, it
does not follow that it has a right to political autonomy, and even less
that it has a right to sovereignty.

Second, a state that institutionalizes the values of a particular culture
and not those of others invokes the dual risk of intolerance and officially
sanctioned discrimination within any culturally diverse region. Even if
assurances are given to protect the human rights of cultural minorities,
international law has not evolved to the point where there are reli-
able mechanisms to ensure such protection. Those individuals who are
outside the favored group are in real threat of being disenfranchised or,
at least, discriminated against in the distribution of benefits and priv-
ileges. For this reason, a national state can easily become non-democratic
and non-representative by undermining equality and threatening the
exercise of other individual rights.!> We see this happening even when
the state prides itself on its supposed democratic character. Israel, for
example, proclaims in its Declaration of Independence that the state
‘will uphold the full social and political equality of all its citizens without
distinction of religion, race, or sex.” But Israel remains a Jewish state—by
law it is a state of the Jewish people—even though nearly 20 percent of
its citizens are non-Jews. Its official symbols are Jewish religious symbols,
and statutes governing land ownership and the Law of Return expli-
citly favor Jews over non-Jews.!* Successive Israeli governments have
discriminated against Arabs in areas of education, municipal funding,
and economic development (Jiryis, 1976; Lustick, 1980). The concern
for keeping the state predominately Jewish is the primary reason why it
has not annexed the West Bank, with the result that the Arab population
in that area have been subject to four decades of a debilitating military
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occupation. Democratic safeguards prove hollow if a majority supports
the notion that the state exists for the sake of a single national group.

Third, almost a century ago, Lord Acton pointed out that a
multinational pluralistic state affords the best protection for the liberty
of individuals, including their freedom of cultural expression because
different cultural groups provide a system of checks and balances upon
the political ambitions of the others, and will jointly act as a deterrent
for excessive governmental intervention and the institutionalization of
culturally specific values (Acton, 1967). Moreover, a state is more stable
when it pursues the common good, that is, if ‘it gives all its citizens a
political stake in its stability and can count on their collective pride and
gratitude’ (Parekh, 1999, p. 321). If a group is treated unfairly, its alle-
giances to the country are damaged and potential sources of dissent
and weakness emerge within the body politic. Infusing politics with
competing nationalist ambitions is the surest way to divide people along
national lines, and adding this layer of competition can poison relations
among these individuals and groups in both the political and social
arenas. Tolerance and respect for cultural diversity are better promoted if
nationality is kept from having any legal or political status for, typically,
groups have discriminated unfairly against each other when politics is
influenced by nationalistic sentiment and one group finds itself with an
upper hand politically. The more that laws and institutions abstract from
cultural, ethnic, and religious identifications, the greater the assurance
that nationality of another poses no threat and that the state appar-
atus will protect individual rights regardless of national organs. There
is no reason why cultures cannot flourish under the mantle of state
neutrality and freedom from fear of subordination. Cultural diversity
does exist and flourish within some pluralistic states. The chances of
officially sanctioned cultural suppression are lowered in the truly liberal
democratic state, yet raised significantly when nationalist sentiments
are at their strongest.

Fourth, to divide cultural groups into separate states will generate
new interstate political rivalries. The threat of national determination
to world peace must also be considered, not only because a prolifera-
tion of claims for self-determination threatens world order, but because
the call for national self-determination has often been coupled with
nationalistic chauvinism, persecution of minorities, ethnic cleansing
(Petrovic, 1994), and interstate belligerency, for example, with Nazi
Germany during World War II and, recently, in the Balkans.!'® In
today’s world, there is an increasing need for individuals to identify
themselves as members of the global community, to work for the
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common interest, and to recognize that the world and its resources
belong to peoples of diverse cultural backgrounds. Too frequently, the
demand for national allegiance is exclusivist, pointing an individual in
an opposite direction, threatening both the prospects for global cooper-
ation and the very existence of weaker national groups.

Fifth, the marriage of government to culture also threatens to inhibit
the freedom of individuals within that culture who might choose altern-
ative expressions of that culture or seek alternative sources of identity.
This danger is nicely expressed in a passage from James Joyce’s Portrait
of an Artist as a Young Man:

The soul is born, he said vaguely, first in those moments I told you
of. It has a slow and dark birth, more mysterious than the birth of the
body. When the soul of a man is born in this country there are nets
flung at it to hold it back from flight. You talk to me of nationality,
language, religion. I shall try to fly by those nets.!®

The principal human rights agreements that emphasize the import-
ance of individual liberty call for limits upon social as well as state
intervention. Participation in the cultural life of a nation can limit
freedom, as does participation in almost any social endeavor. This is
not to speak against such participation, obviously, but to insist that it
be as voluntary as possible, and this is further reason to limit the legal
authority of purely cultural institutions.

In sum, there is an alternative for protecting cultures and achieving
cultural autonomy, namely, democratic pluralistic states with consti-
tutional guarantees for the protection of human rights—constitutions
that abstract from culturally specific values. It is through observance of
such a legal framework that national groups as well as individuals stand
to receive their best protection. If adhered to then even though a right
to national self-determination might seem appropriate, for example,
when the nation in question is an overwhelming majority, national
sovereignty is not only dangerous but unnecessary. When such a consti-
tutional safeguard is lacking, then any existential threat to a national
group might call for drastic protective action in the form of international
sanctions, humanitarian intervention, or, if feasible, regional secession.
The principle of self-determination, therefore, is not to be interpreted
as giving a collective a right to sovereignty qua national group; to do
so is to threaten the autonomy of cultural minorities, the rights of indi-
viduals, and interstate harmony. The argument that attempts to generate



Kapitan 35

a national group’s right to sovereignty from the importance of cultural
identification and cultural expression is a non-sequitur.

7. The mandate for Palestine, 1917-47

In 1917-18, combined British and Arab forces ended over 400 years of
Turkish administration in various parts of the Arab world, including
Palestine. The nationalities in these territories, stated Wilson in his
famous ‘Fourteen Points’ speech of January 1917, ‘should be assured an
undoubted security of life and an absolutely unmolested opportunity
of autonomous development.’ Yet nothing of the sort took place in the
Near East; in the aftermath of World War I, the newly formed League of
Nations placed much of the region under mandatory rule by the British
and French, Palestine going to the British. The terms of the Palestine
Mandate typified the extent to which the international community has
been willing to consistently ignore the rights of self-determination for
the past eighty years.

At the end of World War I, there was uncertainty in Western capitals
about the precise borders of historic Palestine. It was generally agreed
that the region extended at least to the Mediterranean on the west, the
Jordan River on the east, the southern Golan Heights in the northeast,
and the Negev and Sinai deserts in the south, but there was dispute
concerning the northern and eastern borders, fueled partly by Zionist
aspirations.'” The area today referred to as ‘Palestine’ is that classified
as such by the terms of the League of Nations Mandate for Palestine
granted to the British in 1922. There were approximately 750,000 inhab-
itants in that region by 1922, with Jews constituting 11.4 percent of
the population. Ownership of approximately half of the land was in
private Arab hands, 2.6 percent was privately owned by Jews, while the
remainder was state property under the Ottoman law, though much of
it had been farmed by generations of Arab villagers.!8

By Wilson’s principle, Palestine, either in itself or as part of a larger
geographical unit, was a region to which the principle of self-deter-
mination should have been applied. Yet, despite Arab expectations, this
never occurred. Political decisions by the great powers, notably, the British
Government in 1917 and the American Administration in 1946, were
in the interests of Zionism and eventuated in actions taken by inter-
national bodies that entailed a denial of self-determination in Palestine
(Cattan, 1976; Bassiouni, 1978; Mallison & Mallison, 1986; Quigley, 1990).
The Balfour Declaration (see Introduction) promised Palestine—a land
which had been peopled by an Arab majority for centuries—to the Jewish
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people, not to the established Jewish minority in Palestine, but to the
Jewish people per se. Although it did not define the crucial phrases ‘civil
and religious rights’ and ‘political status,’ it is significant that the docu-
ment contrasted civil rights with political status while avoiding refer-
ence to the political status of Palestinian Arabs, viz., the ‘non-Jewish
communities’ which comprised the substantial majority of inhabitants.!?

The principle of self-determination was explicitly ignored by the
British Government at this time; it had no intention of granting the
largest segment of Palestine’s inhabitants the right to participate in
the making of a decision which was to have a monumental impact
upon their future. They were not consulted; no referendum, no plebis-
cite, was ever held, no approval from Palestinian representatives ever
secured. From the outset, the Palestinians repeatedly voiced their oppos-
ition to the provisions of the Balfour Declaration, and the governments
of both Great Britain and the United States were apprised of Arab
opposition (Khalidi, 1971, pp. 213-21). In reporting to the Paris Peace
Conference on August 28, 1919, Wilson’s King-Crane Commission
expressed concern about the future of Palestine, claiming that if the
principle of self-determination is to rule,

...then it is to be remembered that the non-Jewish population of
Palestine—nearly 9/10 of the whole—are emphatically against the
entire Zionist Programme. The tables show that there was no one
thing upon which the population of Palestine was more agreed than
upon this. To subject a people so minded to unlimited Jewish immig-
ration, and to steady financial and social pressure to surrender the
land, would be a gross violation of the principle just quoted, and of
the people’s rights, though it kept within the forms of law.

The commissioners also noted that none of the British officers
consulted felt that a Jewish National Home could not be established
except by the force of arms, and, citing Article 22 of the League of
Nations Covenant, that the inhabitants preferred that the mandate for
all of Syria, including Palestine, go to the United States.?’

The recommendations of the King-Crane Commission fell on deaf
ears. They became no part of the policy of either the United States or
Great Britain, and they were ignored by the League of Nations commit-
tees which drew up the terms of the mandates for the Near East. In
March 1919, and again in April 1919, Wilson reiterated his earlier
approval (October 1917) of the Balfour Declaration (Lilienthal, 1982,
p- 30; Heckscher, 1991, p. 340) and in 1922 the U.S. Congress concurred
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(Stone, 1981, pp. 151-2). Wilson was apparently not pressed upon the
apparent conflict of this vision with his principle of self-determination
(Lansing, 1921, pp. 104-5; Khalidi, 1971, p. xxxii), and the British
took the view that he fully supported Zionism (Lloyd-George, 1939,
pp- 734-5). The British Government had already ruled out settlement of
the Palestine question by appeal to the principle of self-determination.
Lord Balfour was particularly blunt:

...in Palestine we do not propose even to go through the form of
consulting the wishes of the present inhabitants of the country...The
Four Great Powers are committed to Zionism. And Zionism, be it right
or wrong, good or bad, is rooted in age long traditions, in present
needs, in future hopes, of far profounder import than the desires and
prejudices of the 700,000 Arabs who now inhabit that ancient land.
(Khalidi, 1971, p. 208)

An official memorandum of the British Foreign Office Department at
the time to the British Cabinet contained an equally explicit suspension
of the principle:

The problem of Palestine cannot be exclusively solved on the prin-
ciple of self-determination, because there is one element in the popu-
lation - the Jews — which, for historical and religious reasons, is
entitled to a greater influence than would be given to it if numbers
were the sole test. (Lloyd-George, 1939, p. 750)

These statements underscore the regional interpretation of the
Wilsonian principle and proclaim Britain’s willingness to ignore that
principle. No mention of self-determination was made in the terms of
the Mandate for Palestine and, against the wishes of the Arab majority,
the gates of Palestine were opened to Jewish immigration so that the
percentage of Jews had climbed from less than ten percent in 1918, to
11.4 percent by 1922, to 17 percent by 1931 and to 28 percent by 1936
(see note 2 of Introduction). Even at the height of World War 1II in
1942, Winston Churchill, echoing the sentiments of Balfour and Lloyd
George, expressed concern about the self-determination clause of the
Atlantic Charter since it might obstruct Zionist settlement in Palestine
(letter to President Franklin Roosevelt, quoted in Khalidi, 1971, p. 49).

At the end of 1946, Jews constituted almost one-third of the Palestine’s
population of approximately 1.9 million people—'by the might of
England, against the will of the people’ (Toynbee, 1954, p. 306). The
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majority of Jews had immigrated since 1919, yet only in the district
around the city of Tel Aviv did Jewish numbers exceed that of the Arabs.
Most of the land was privately owned by Arabs, save in the southern
desert region. Jews had acquired roughly six percent of mandated
territory, though their percentage was higher in the agricultural areas
along the coast and in the Galilee (W. Khalidi, 1997, pp. 12-3). By
1947, despite explicit assurances from Zionist leaders like Weizmann
that Jews had no intention of turning the Arabs out of their homes and
land, Zionist political rhetoric in the streets and exclusivist policies on
Jewish-owned land revealed other intentions.

For their part, the Palestinian Arabs requested the establishment of
a democratically elected legislative council and the eventual establish-
ment of an independent Arab state.?! In 1937, the British Peel Commis-
sion, noting that turning Palestine into a Jewish state would mean
withholding self-determination from the majority, indicated that the
Arabs wished ‘to emulate their successful fellow nationalists in those
countries just across their northern and southern borders’ (Palestine
Royal Commission Report, London, 1937, p. 94). Committed to the terms
of the Mandate, the British Government rejected the Peel Commis-
sion’s recommendation of partition as impractical. Only after the Arabs
resorted to armed insurrection in 1936-39 did Britain finally change
its policy. In the 1939 MacDonald White Paper, the Government
renounced the Balfour Declaration, restricted further Jewish immigra-
tion, and advocated establishment of a singular secular state throughout
Palestine in which Arabs and Jews would share authority in govern-
ment (Khalidi, 1971, pp. 461-75; Khalidi, 2006, pp. xx—xxi). This met
with approval among many Arabs (though not all), but was angrily
rejected by the Zionist movement (Laqueur, 1976, pp. 76-7; Gal, 1991;
Hirst, 2003, pp. 220-1).

With the onset of the World War 1I, Zionists shifted their diplo-
matic efforts to the United States. In August 1946, they secured their
the most significant political victory since the Balfour Declaration
as President Truman endorsed Zionist proposals, setting in motion
American diplomatic efforts to secure a partition of Palestine into a
Jewish and an Arab state (Khalidi, 1971, p. Ixiv). In the meantime,
the political situation in Palestine had grown more intense. With
greater international sympathy for the establishment of a Jewish state
and increased demands for Palestine to be opened to Jewish immig-
ration, British authorities came into direct conflict with Jewish under-
ground militias, the Irgun Z'vai Le’umi and Lehi groups. Assassination,
hangings, and bombings—the most spectacular of which was the
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Irgun’s demolition of British headquarters in 1946—marked the conflict.
Britain responded by applying a stringent set of Defense Laws, initially
devised to counter the Arab Revolt, and accusing the Jewish Agency
of condoning terrorism. Opposition of Palestinian Arabs to Zionism
remained as strong as ever, their hopes lifted by the 1945 formation
of the Arab League which supported their aspirations. However, the
Palestinian militia had been largely disarmed by the British during the
1936-39 revolt, Palestinian leadership was fragmented, and a leading
spokesman, the exiled Al-Hajj Amin Husseini, had discredited himself
by backing Germany during the war—though Palestinians leaders had
generally favored Britain (Najjar, 2003; date of access: January 15,
2007). The Palestinians were decidedly less successful than the Jewish
Community in preparing for future conflict.

8. The debate at the United Nations

In May 1946, an Anglo-American Committee of Inquiry recommended
that until Arab-Jewish hostility diminishes, the government of Palestine
should be continued under mandate pending execution of a UN-
sponsored trusteeship agreement. It added that Palestine should be
neither a Jewish nor an Arab state, a recommendation that satis-
fied neither party. When the Truman Administration renewed calls
for immediate immigration of 100,000 Jewish refugees into Palestine,
Britain, exhausted by war and frustrated by opposition, announced it
would end its administration of Palestine by May 1948. Foreign Secretary
Ernst Bevin declared that there was no prospect for compromise between
the two communities. In 1947, the problem of Palestine was taken up
by the United Nations which created a special committee (UNSCOP) to
make recommendations to the General Assembly. A number of argu-
ments were heard that continue to be relevant to on-going normative
debates and are worth rehearsing.

The Zionists advanced a number of considerations in favor of a Jewish
state. The argument from ‘historical connection,” mentioned above,
was reiterated, but now additional factors were relevant. Of central
importance was the Zionist contention that the Palestine Mandate
constituted legal recognition of Jewish national rights in Palestine:
‘The Balfour Declaration became a binding and unchallengeable inter-
national obligation from the moment when it was embodied in the
Palestine Mandate’ (Feinberg, 1974, pp. 75-6; Feinberg, 1979, p. 242).
This ‘right’ to establish a ‘national home’ in Palestine, the Zionists
argued, was preserved by the UN Charter whose Article 80 stipulates
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nothing be done to alter the rights ‘of any states or any peoples’ in
territories currently under mandate. Hence, the world community is
obligated to honor the commitments of the Mandate. Weizmann added
a balance of justice argument. While both Arabs and Jews have a legit-
imate claim to Palestine, in depriving the Jews of a state you deprive all
the world’s Jews of independence and nationhood, whereas in refusing
to create an Arab state in Palestine you do not deprive all Arabs of
political independence. According to N. Feinberg (1970, p. 53), this reas-
oning ‘turned the scale in favour of the Zionist solution of the Palestine
Problem,’ for the minute territorial allocation that a Jewish state entailed
would not be a hardship placed upon Arabs in the context of the Arab
Middle East. Moshe Shertok (Sharett) added that its Arab citizens would
not only retain their association with the Arab world but would enjoy
the rights of citizenship in a Jewish commonwealth as ‘there is nothing
inherent in the nature of either the native Arab or the immigrant Jew
which prevents friendly cooperation’ (Robinson, 1947, p. 213). When
the Arab claim is weighed against the international promises to Jews, the
achievements of 50 years of Jewish settlement, recurrent anti-Semitism,
and the current plight of Jewish refugees, then the route of least injustice
favors establishment of a Jewish state.??

But an older argument resurfaced with greater weight than ever before.
The Nazi persecution of the Jews strengthened the moral case for the
Zionist insistence that as perpetual outsiders without sovereign power
of their own, the survival of the Jews will continually be under threat.
‘Hitler is gone now,” argued Shertok ‘but not anti-Semitism...Anti-
Semitism in Germany and in many other parts of Europe is a rife as ever
and potentially militant and fierce.... The very age of European Jewry
serves only to accentuate the basic historic insecurity of Jewish life in
the dispersion’ (Robinson, 1947, p. 212). Since it is a matter of ‘life or
death’ that Jews be allowed into Palestine (Jewish Agency for Palestine,
1947, p. 514), and since the Jewish community there has proved itself
capable of political and economic independence, then Palestine is the
natural place for a sovereign Jewish state. This state would be able to
absorb an influx of some 400,000 Jewish refugees from Europe and soon
become a ‘pillar of progress in the Near East’ (Robinson, 1947, p. 214).23

For their part, the Arabs repeated that no credibility can be given
to the argument for historical title on the basis on distant historical
connection. Aside from the statue of limitations consideration, most
modern day Jews cannot claim descent from the Jews of biblical times
and, hence, have not inherited a claim from those who were previously
dispossessed.?* Before the General Assembly, Arabs like Henry Cattan
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(Palestine), Faris al-Khouri (Syria), and Fadhil Jamali (Iraq) argued that
appealing to historical connection in settling international issues,

...would mean redrawing the map of the whole world. It has been
said you cannot set back the hands of the clock of history by twenty
years. What should then be said when an effort is made to set the
clock of history back by twenty centuries in an attempt to give
away a country on the grounds of a transitory historic association?
(Robinson, 1947, p. 227)

If historical connection is relevant at all, it is certainly the Arabs who
have the stronger case since they have been the established majority
in Palestine during the more recent centuries. No amount of propa-
ganda, said Cattan, can alter the Arab character of Palestine’s history and
culture. Arabs have done the greater part in developing the land, estab-
lishing its citrus and olive groves, and building its terraces, its villages,
its cities. The assumption that they had let its land lay fallow and the
country undeveloped is as much a distortion as the earlier myth that
the land was ‘empty.” Even if Jews have done well with the sectors they
own, the argument that development grants title could be used to justify
any aggression of a technologically advanced society against a more
‘backward’ people.

As for the lesser injustice, while it may be true that Jewish refugees
need a home, this is not to be granted at the expense of those who were
not responsible for Nazi actions. That the refugees be settled in Palestine
against the wishes of Arab residents would be an injustice to the majority
and a violation of a 1946 General Assembly resolution concerning reset-
tlement of displaced persons. In measuring the injustice of alternative
proposals, Arabs would stand to lose more by creation of a Jewish state
since they outnumber Jews by two-to-one and hold the bulk of its prop-
erty. The 1919 King-Crane commission had correctly predicted that the
pressures of Jewish capital would result in the displacement of many
poorer Arabs, while others would find economic and political opportun-
ities blocked. ‘No room can be made in Palestine for a second nation,’
concluded Albert Hourani in 1946, ‘except by dislodging or extermin-
ating the first’ (Smith, 1996, p. 130). Not only would Palestinian Arabs
be affected; the Anglo-American Committee emphasized that a Jewish
state in Palestine would give a non-Arab power control of the only
land bridge between the western and eastern halves of the Arab world,
disrupting the latter’s communications and territorial unity.?
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The most significant argument of the Arabs appealed directly to the
principle of self-determination. Sovereignty is an inalienable possession
of the inhabitants of a territory and a Trusteeship only temporarily
suspends its exercise (Cattan, 1969, pp. 252-3). The ‘commitments’ and
‘guarantees’ of the Balfour Declaration and Palestine Mandate cannot
override the rights of the indigenous Palestinian inhabitants which
derive from more fundamental principles. Neither Great Britain nor the
League of Nations had any moral authority to ‘give’ Palestine to a non-
indigenous group and thereby deprive the original inhabitants of their
right to exercise self-determination therein. In 1946, Akram Zuaiter, a
prominent Palestinian politician, appealed to self-determination as a
moral principle, insisting that Palestinians have a ‘natural right’ to self-
governance that is not dependent upon the promises of the British, the
Americans, or international bodies (Zuaiter, 1994, p. 272). The philo-
sopher W. T. Stace argued in the same vein: self-determination provides
‘the only “abstract” or “moral” principle which is needed for the adju-
dication of the Palestine controversy,” and it ‘will not be outdated a year
from now or in fifty years’ (Stace, 1947, p. 83). It is ‘aggression’ for an
external agent to neglect the wishes of the majority and their ‘natural
right of self-determination’ in favor of an alternative arrangement. The
Arab Higher Committee added that Jews legitimately entitled to reside
in Palestine have every right to share in its self-determination, but,

...foreign residents of diverse nationalities, mostly of the Jewish
faith, can under no legal or moral justification, be entitled to
a say in the formation of this government...This, in short, is
our legal position in Palestine. As the overwhelming majority, we
possess the unquestionable right of sovereignty over the country.
(1948, pp. 11-2)

Since Palestine’s legitimate residents opposed both the Balfour Declar-
ation and the Mandate provisions from the very outset and have
persisted in their opposition to the present day, then imposition of
a Jewish state upon them would be an unmistakable denial of self-
determination.

Yet, the appeal to self-determination was double-edged. At times,
Ben-Gurion argued that the right of self-determination may be over-
ridden (Jewish Agency for Palestine, 1947, p. 384), but other members
of the Jewish Agency maintained that it is a misconception to view the
Palestine Mandate as violating the principle of self-determination. Any
beneficiary of self-determination must demonstrate itself to be a viable
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political unit, and unlike the Arabs of Palestine, the Jews have been
recognized by the international community as having achieved this
status. Echoing earlier arguments of Jabotinsky (Shimoni, 1995, p. 367),
the Agency contended that the right of self-determination should not be
looked upon as applying to static populations alone, but as a mechanism
for rectifying ancient wrongs and giving dispossessed peoples a share in
the world’s land and resources.

If there was justice in the general concept of self-determination, there
was also justice in the particular expression of that concept in terms
of the ‘historic reparation’ to Jewry. No man of liberal spirit could
deny that it was justice long-delayed. Nor could he gainsay the right
of his people to find its way once more into the society of nations.?

The Zionist argument for self-determination can be summarized
as follows: (i) Jews, as a people capable of political independence,
meet the necessary and sufficient conditions for being a beneficiary
of self-determination. (ii) The Zionist demand for a Jewish state can
now more poignantly than ever given that Jews have once again been
singled out for persecution. (iii) Palestine is the only territory to which
Jews as such have historical, cultural, legal, and moral ties. (iv) Palestine
is not the only area to which Arabs have such linkages (Gorny, 1987,
pp- 213-4). (v) There is (in 1947) ‘no identifiable Palestinian Arab
people’ who have emerged as a viable political unit with international
recognition whose own national aspirations for independence would
suffer upon creation of a Jewish state (Jewish Agency for Palestine, 1947,
pp- 325, 384). Therefore, by the principle of self-determination, Jews are
entitled to a sovereign state in Palestine.

Is this argument convincing? The first premise of the argument is
plausible only on a principle of national self-determination, that is,
only if a deserving beneficiary in Palestine is to be described in national
or cultural terms. On a regional interpretation, the premise is false
since self-determination is not a right of cultural groups but, instead,
of resident populations. In Palestine in 1947, that right belonged to
the entire community of legitimate residents and at that time the
Jewish inhabitants of Palestine—barely one-third of the population at
best—were not the exclusive beneficiary. In fact, the claim for regional
self-determination in Palestine by the majority of Palestine’s inhab-
itants had been strengthened during the period of the Mandate. In
1919, it was by no means clear that the inhabitants of Palestine were
entitled to self-determination qua inhabitants of Palestine rather than
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being part of a larger regional unit. The effect of the British Mandate
was to isolate Palestine, keeping it under trusteeship while the rest of
the Arab world gradually gained political independence. Since the vast
majority of Palestine’s population contested the Mandate’s provisions,
Palestine remained a paradigm case of an unsettled area for the next
quarter century. If a regional interpretation of deserving beneficiaries
is to be upheld, not only is the first premise false, but the argument
is invalid due to the presence of a majority of Arabs who would have
turned the vote against a Jewish state.

Yet, even if one insists upon a national reading of the exceptional
beneficiaries, by 1947 the Arab inhabitants of Palestine had acquired
‘national aspirations’ of their own (Muslih, 1988; R. Khalidi, 1997) and
were as capable of other Arabs of political independence. This discredits
the fourth premise of the argument even if the logic of national
self-determination is retained. Moreover, it renders the third premise
inoperative, for Jews were not the only nationality with unique and
distinctive claims to Palestine that they had to no other region. Given
their longer and more recent presence in that land, the Palestinians had
the stronger claim. Thus, in 1947, the proposal for making Palestine
into a Jewish state could not be justified on either interpretation of the
right of self-determination.

9. The partition resolution and its aftermath

In the autumn of 1947, UNSCOP issued both majority and minority
recommendations. The minority proposal, claiming that the provi-
sions of the Mandate were inconsistent with the League of Nations
Covenant, called for a binational state. That proposal was rejected by
both Arabs, who denied any parity between Arab and Jewish polit-
ical claims, and by the Jewish Agency (the political arm of the Zionist
movement in Palestine) which argued that a binational solution would
result in constant political deadlock and reliance upon external parties
(Jewish Agency for Palestine, 1947, pp. 130-5, 345, 549). The majority
proposal recommended partition of Palestine into two states; a Jewish
state on approximately 55.5 percent of the mandated territory and
an Arab state on little more than 43 percent, with Jerusalem to be a
corpus separatum under international administration (see Map A and Map
B). Arabs would lose control of the rich costal plain which produced
their most valuable export, citrus fruit, as well as the interior plains,
while the central highlands would be excluded from the Jewish state.
Approximately 500,000 Jews would be within the boundaries of the



Kapitan 45

proposed Jewish along with 438,000 Arabs, excluding 71,000 Arabs in
the Jaffa enclave that was to be surrounded by the Jewish state. In no
administrative district did Jews own a majority of the land, and only
in the Jaffa-Tel Aviv district did they constitute a majority of the popu-
lation. Even though Jews owned but 5.8 percent of the land at the
time, the majority of the land was to be incorporated into the Jewish
state, including the most fertile lands along the coast and in the central
plains (see landownership percentages in Khalidi, 1997, pp. 11-4).

The Jewish Agency accepted the Recommendation’s provision for a
Jewish state, though some Zionists rejected its partition of Palestine
(Flapan, 1987, pp. 32-3). Arabs overwhelmingly rejected its provisions,
arguing that the United Nations had no right to grant any portion of
Arab territory to the Zionists, and that the Western world was unfairly
making them pay for the suffering of Jews. Palestinian leaders urged
that the legality of the plan be tested in the newly found International
Court of Justice, but this never happened (Pappe, 2006a, p. 34). It was,
at the time, unreasonable to expect Arabs to accept what they regarded
as a ‘grotesquely skewed misallocation’ (Khalaf, 1991, pp. 245-6; Ball &
Ball, 1992, p. 21; Pappe, 2006a, pp. 34-5) whereby the minority would
acquire control over the bulk of the territory, and thus, implementing
the plan would be a gross violation of the rights of the Arab majority in
Palestine. While Great Britain abstained in the voting, the United States
led the fight for approval, resorting to pressure diplomacy to secure the
necessary votes (Khalidi, 1971, pp. 709-30). The plan was adopted by
the General Assembly on November 29, 1947 as Resolution 181 (II) with
a vote of 33 in favor, 13 against, and ten abstentions.

The immediate effects of the partition proposal were dramatic. After
its passage of the proposal, there were no negotiations between the two
communities in Palestine—neither Jew nor Arab would acknowledge the
existence of the other (Cunningham, 1948, p. 481)—and fighting imme-
diately broke out. By April 1948, the better equipped and more numerous
Jewish forces established a clear superiority, securing their recommended
allotment while capturing territory assigned to the proposed Arab state.
Civilians on both sides were targeted, but massacres of Arab villagers
by Jewish irregulars precipitated an exodus of some 300,000 Arabs from
their homes and villages.

On May 15, the day after Israel declared its independence, forces from
Egypt, Syria, Lebanon, Jordan, and Iraq entered the fighting. Despite
population differences, Israelis placed more soldiers in the field and had
the advantage of working in familiar terrain under unified control. UN-
sponsored truces in the summer provided belligerents the opportunity
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to re-arm, while the UN mediator, Count Folke Bernadotte of Sweden,
recommended immediate repatriation of the Arab refugees as a condi-
tion for any just and lasting peace. His assassination in September by
members of the Jewish underground was followed by renewed fighting
in October which lasted until early 1949. When the last armistice was
signed in July, the Israel Defense Forces (IDF) had taken approximately
78 percent of mandated Palestine, including the western part of
Jerusalem and the Galilee. The remainder was occupied by Jordan (West
Bank and East Jerusalem) and Egypt (Gaza Strip). Despite the fact that
Resolution 181 called for a partition of Palestine into a Jewish state and
an Arab state, Palestinian Arabs were not permitted to establish a state,
neither in the portion of Palestine allotted to them in Resolution 181,
nor in the remaining 22 percent of the territory that remained outside
Israeli control.

At least 750,000 people—70 percent of the Palestinian Arab
population—became refugees through flight or expulsion by Israeli
forces.?” The long-debated ‘transfer’ alternative (see Chapter 3, Section 3)
had now become reality, and for Israeli Jews, it was the crucial oppor-
tunity for Judaizing the country. For the majority of Palestinian Arabs,
the massive dislocation meant the loss of a homeland and destruction
of a community: it was, quite simply, their Catastrophe (al-Nakba). A
General Assembly Resolution 194 of 1948 stated that refugees ‘should
be permitted to return to their homes and live at peace with their
neighbors,” and Bernadotte added: ‘It would be an offence against the
principles of elemental justice if these innocent victims of the conflict
were denied the right to return to their homes, while Jewish immigrants
flow into Palestine’ (UN Doc Al 648, 1948). Chances for such peace in
1949 were lost when Israel refused Arab demands for withdrawal to the
partition plan boundaries and return of refugees.?

In the area that fell under its control, Israel destroyed hundreds
of Palestinian villages—531 by some estimates (Pappe, 2006a, p. xiii).
Vast stretches of Palestinian land—nearly one quarter of the territory
of Israel—were expropriated under the Absentees’ Property Law (1950)
which allowed the government to confiscate land vacated by owners
after passage of the UN Partition Plan and transfer it to the control of the
Jewish National Fund (Jiryis, 1981, pp. 83-7). Half the Palestinians who
remained under Israeli control but were separated from their property as
a result of hostilities were classified as ‘present absentees’ and lost their
land in this fashion.

There can be little doubt that the political decisions of 1946-47
prohibited the legitimate residents of Palestine from exercising their
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right of self-determination, for the majority opposed a Jewish state
on any part of Palestine. Even if one favors a national interpreta-
tion, it is arguable that the Palestinian Arabs had the better claim in
1947 since they constituted a two-to-one majority, had developed a
national consciousness (Muslih, 1988; Khalidi et al., 1991), and had a
firmer and more recent historical association with the territory than
the Jews, most of whom had only recently immigrated. The claim
that General Assembly Resolution 181 conformed to the principle of
self-determination because it recommended a partition with both sides
receiving sovereignty over a portion of Palestine ignores the fact that
the wishes of the majority of the population in 1947 were opposed to
that plan, regardless if that majority is defined regionally or nation-
ally. Although the International Court of Justice declared in 1950
that the Assembly was the legally qualified successor to the League
of Nations with a right to carry out supervisory functions over the
mandated territories, it emphasized that mandates were created in
the interests of the inhabitants of the mandated territory (Toynbee,
1961-62, pp. 10-11; Brownlie, 1990, p. 567). Lacking sovereignty over
Palestine, and lacking even the power to convey sovereignty, the recom-
mendations of the General Assembly concerning Palestine are not
binding (Brownlie, 1990, pp. 172-3). Resolution 181, like the League of
Nations Mandate before it, violated the principle of self-determination
(Cattan, 1969, 1976; Bassiouni, 1978; Mallison & Mallison, 1986)—
one of the few mechanisms for establishing states by law rather than
force (Crawford, 1979, pp. 84-5). At the very least, adherence to that
principle would have called for a referendum or plebiscite on the
partition proposal by the entire population of legitimate residents
(Kapitan, 1995).

One cannot rightly argue that the moral claims of the opposing sides
balanced each other out, and that while one group did not receive its
due the other side did. Justice is a global property of a system, whether
that system is a society, a social or political institution, or a solution
to an outstanding dispute. It is not a distributive property of the parts,
and it cannot be partial, attending to the interests of one party alone
while ignoring the remainder. Resolution 181 did not conform to the
demands of justice by granting one side in the dispute over Palestine its
‘due,” because so doing entailed that the other side would not receive its
‘due.” Without the consent of the majority of inhabitants, this skewed
allocation of benefits laid the groundwork for Middle East tensions that
have endured to this day.?
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10. The expansion of Israel

The acceptance of partition does not commit us to renounce Trans-
jordan. One does not demand from anybody to give up his vision. We
shall accept a state in the boundaries fixed today—but the boundaries
of Zionist aspirations are the concern of the Jewish people and no
external factor will be able to limit them. David Ben-Gurion (Flapan,
1987, pp. 52-3)

The first century of the Israeli-Palestinian conflict was marked by
explicit violations of the principle of self-determination. The same
pattern has been perpetuated throughout the next six decades as well,
despite negotiated agreements and the passage of numerous United
Nations resolutions calling upon the world community to recognize the
Palestinians’ right to self-determination.*’

By contrast, in the years since Israel’s declaration of statehood,
the Jewish citizens of Israel have enjoyed a considerable measure of
self-determination: they have constituted themselves as a nation-state
with membership in the UN, they are self-governing in the territory
controlled by that state, and they enjoy democratic rights of political
participation. Similarly, the Palestinian Arabs who became citizens of
Israel—now constituting almost 20 percent of Israelis—have gained
rights of political participation and legal representation within the
Israel political and legal systems. However, the Palestinians lack many
of the privileges and benefits allowed to the Jewish majority, and
their status as citizens is not as secure as that of Jews. By law, Israel
is a state of the Jewish people, and on January 24, 2007, the Knesset
passed a law allowing the Israeli government to revoke the citizenship
of citizens considered unpatriotic to the Jewish state of Israel, a
measure that the Israeli Attorney General called ‘a drastic and extreme
move’ that harms civil liberties and that violates international law
(‘Jewish State Passes New Racist Law against Arab Israelis,” January 22,
2007, ‘Israeli Knesset passes law to revoke citizenship of unpatriotic
Israelis,” http://www.palestinecampaign.org/archives.asp?xid=1878; date
of access: July 23, 2007).

Nothing approaching sovereignty was gained by a Palestinian
community either inside or outside Israel. The refugees from the 1947
to 1949 war lost their land and homes and political rights in their
homeland, and no Palestinians have been incorporated into a state
governed by Palestinians. Some individual Palestinians gained political
prominence in neighboring Jordan, and from 1967 to 1982, the PLO
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exercised some measure of political power in selected regions of Jordan
and Lebanon, but in neither case did this occur through the exercise of
equal political participation or popular sovereignty. Despite the estab-
lishment of a Palestinian Authority in the occupied territories in 1993,
Palestinians have been largely excluded from governing themselves
apart from limited municipal control in their cities and villages.
During the 1967 war, the area under Israel’s control expanded as the
Gaza Strip, the Golan Heights, the West Bank, and East Jerusalem came
under Israeli military occupation. The occupation of the West Bank and
Gaza Strip ushered in a new era of restrictions upon the Palestinian resid-
ents of these areas and an ever-increasing loss of control over their own
destiny. While Israel has justified its occupation in terms of security, it
has effectively amounted to a series of steps towards Judaizing the entire
territory of mandated Palestine. Some of the more apparent features of
this occupation illustrate how it, thereby, constitutes a further denial of
self-determination for Palestinians in their homeland:

e Confiscation of Palestinian land, both private and public. As of 2006,
over half the land of the West Bank is directly controlled by Israel
and reserved for exclusive Israeli use.

e Destruction of Palestinian private property (e.g., houses, business
establishments, and trees).

e Establishment of Jewish settlements. Over 42 percent of the West
Bank is part of the settlement network containing over 210,000
Jewish settlers with at least another 180,000 living on the outskirts
of Jerusalem. The settlement network is served by an extensive road
system that Arab residents are prohibited from using.

e Control over resources; Israel obtains one-third of its water from
West Bank aquifers which also supplies its settlement network, while
restricting the availability of water for Palestinian use.

e Restrictions on the Palestinian economy.

e Restrictions on movement by Palestinians within the territories.

e Human rights abuses in the form of extra-judicial killings, torture,
deportations, collective punishment, and imprisonment without
trial.

o Taxation without representation.

e Restrictions on Palestinians’ rights to equal political participation in
deciding upon the political and legal institutions and policies that
determine their own future.!



50  Self-Determination

The policies and practices that constitute Israel’s occupation stand
in direct violation of international humanitarian law, specifically, the
Fourth Geneva Convention dealing with the rights of civilians in
wartime, instituted to criminalize formally the sorts of crimes committed
by the Nazis in occupied Europe. Israel has denied that the Convention
applies to the occupied territories because the legal status of these
‘disputed territories’ is sui generis and Palestinian residents there are
neither partners nor beneficiaries of the Geneva conventions (Hajjar,
2006, p. 26). Yet, its applicability to the Israeli-occupied territories has
been repeatedly affirmed by all other states that have indicated a view
on the matter (Quigley, 2005, p. 170) and by UN Security Council resol-
utions, for instance, 446 (1979), 465 (1980), and 1322 (2000).

With its extensive settlement network, its refusal to withdraw to
the 1949 armistice lines, its hostile treatment of the Palestinian resid-
ents, and its reluctance to enter into meaningful negotiations with the
Palestinians (see Chapter 3), Israel shows every intention in remaining
in the West Bank. The real question is the extent of the territory it
will attempt to incorporate into the Jewish state. One political faction
has traditionally supported the Alon Plan which involves retention of
up to 40 percent of the West Bank, while the other plan is to incor-
porate all the territory into Israel and work for the eventual ‘transfer’
of the Palestinians to locations outside the country, thereby completing
the ethnic cleansing that began in 1948 (Reinhart, 2002, p. 197). But
aside from ultimate intent, the net effect of Israeli occupation policies
has been to perpetuate the systematical denial of the rights of self-
determination belonging to the Palestinian residents of the territories.??

11. The facade of self-determination

On November 15, 1988, by the Palestinian National Council, the legis-
lative body of the PLO, prompted by the outbreak of the Intifada in
the Occupied Territories, unilaterally declared a Palestinian state, an
acceptance of the UN Partition Proposal, and a readiness to recognize
the State of Israel. Ten years later, the PLO Central Council reaffirmed
Arafat’s earlier pledge to the American President Clinton that ‘all of
the provisions of the [PLO] Covenant which are inconsistent with the
PLO commitment to recognize and live in peace side-by-side with Israel
are no longer in effect.” (Abraham, 2006, pp. 120-1). In 1991, under
American pressure, the two sides faced each other across the nego-
tiating table, and the first tangible compact was the Declaration of
Principles signed in Oslo in 1993, followed by subsidiary agreements
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within the next five years. These agreements set forth a framework
that to some observers, represented a genuine change in the oppor-
tunities for self-determination by Palestinians in the occupied territ-
ories. Palestinians were granted increased autonomy over their own local
affairs, specifically, over the day to day matters of local government,
economy, education, police, and so on. As Israeli troops were redeployed
outside the Palestinian population centers, Palestinians gained direct
control of 17.2 percent of West Bank and 60 percent of Gaza, and
another 23 percent of West Bank fell under joint Israeli-Palestinian
control. Most importantly, there was a call for a five-year period of
negotiation on a final settlement.

The promise of progress towards a peaceful resolution of the conflict
soon turned sour. The Oslo agreements of 1993 and 1995 guaranteed
nothing concerning the removal of Israeli settlements, the establish-
ment of a Palestinian state, or the return of Palestinian refugees. Israel,
the stronger party, fully backed by an even stronger party, the United
States, was able to determine how the Oslo principles were to be real-
ized, if at all. It retained control over half the West Bank and a third
of the Gaza Strip it had already confiscated, and during the years
1993-2000, it strengthened its settlement network, nearly doubling the
number of settlers, expanding the road system connecting the settle-
ments with each other and Israel, and approving the construction of
new settlements outside Jerusalem. By controlling movement between
the areas governed by the Palestinian Authority, Israel was able to
restrict the movement of goods—in violation of the Oslo accords (Pappe,
2004, p. 246)—with the result that Palestinians’ freedom of movement,
access to markets, and overall economy diminished significantly during
these years (Roy, 2007, chaps. 5, 10, 15). The percentage of Palestinian
living below the poverty line increased, and because a fewer number
of Palestinians were allowed to work in Israel and the Palestinian work
force grew, unemployment rates tripled. The gross domestic product in
the territories declined while in all surrounding countries it increased.
In effect, the Oslo Accords gave Palestinians in the territories limited
control over their internal affairs while allowing the Israelis to consol-
idate their hold on the West Bank, expand their settlements, and stifle
the Palestinian economy. As one observer put it, the ‘lasting legacy of the
Oslo process is that far from advancing the two-state solution, it in fact
laid the groundwork for the fragmentation of the occupied territories’
(Abunimah, 2006, p. 67).

It is significant that the Oslo Accords did not mention a right
of self-determination for Palestinians. According to Shlomo Ben-Ami,
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former foreign minister of Israel, neither Yitzhak Rabin nor Shimon
Peres want a Palestinian state (Ben-Ami, 2006, p. 220), and Rabin
‘never thought this will end in a full-fledged Palestinian state’ (inter-
view in Democracy Now! February 5, 2006). To use the words of Israeli
Prime Minister Ehud Barak, the agreements were a recipe for Israeli
establishment of a ‘permanent neocolonial dependency’ (Chomsky,
2003, p. 215).

In July 2000, U.S. President Clinton brought the two sides together
at Camp David in an ill-prepared attempt to achieve a final agree-
ment. According to some reports, Israel offered the Palestinians limited
sovereignty in approximately 86 percent of the West Bank and Arab
neighborhoods surrounding East Jerusalem, but insisted on keeping the
major settlements in place and retaining security control over those
settlements, the roads connecting them, and the borders (Swisher, 2004,
pp- 318-9). In principle, this would mean that Israel would continue
to control all movement in the territories to and from the regions
under the limited Palestinian sovereignty. The Palestinians rejected that
plan. While much of the English-speaking media declared that the
Palestinians blew the very ‘generous’ Israeli offer, in truth, there was no
way that the Palestinians could have accepted that plan, for the degree
of control that Israel would have retained would have prohibited the
establishment of a viable, contiguous Palestinian state. The West Bank
territory that Israel insisted on annexing would completely surround
East Jerusalem, effectively splitting the West Bank into two main cantons
with access between them and to Jerusalem under Israeli control. Thus,
the ‘state’ that Palestinians were offered would be characterized by,

no territorial contiguity;

e 1o control of external borders;

e limited control of its own water resources;

e no full Israeli withdrawal from occupied territory as required by inter-
national law;

e no sovereignty over East Jerusalem;

e aright of Israeli forces to be deployed in the Palestinian state at short
notice;

¢ the continued presence of fortified Israeli settlements and Jewish-only

roads within the heart of the Palestinian state.

As John Mearsheimer wrote, ‘it is hard to imagine the Palestinians
accepting such a state. Certainly no other nation in the world has such
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curtailed sovereignty.’”®® President Clinton’s assistant for Israeli-Arab
affairs, Robert Malley, who was present at the talks, blamed Israeli Prime
Minister Barak for the failure, claiming that ‘Barak’s tactics helped to
ensure that the parties never got there’ (Malley & Agha, 2001, Section 7).
In an article entitled ‘Fictions About the Failure of Camp David’ (The
New York Times, July 8, 2001), Malley wrote:

Many have come to believe that the Palestinians’ rejection of the
Camp David ideas exposed an underlying rejection of Israel’s right
to exist. But consider the facts: The Palestinians were arguing for the
creation of a Palestinian state based on the June 4, 1967, borders, and
living alongside Israel. They accepted the notion of Israeli annexa-
tion of West Bank territory to accommodate settlement blocs. They
accepted the principle of Israeli sovereignty over the Jewish neigh-
borhoods of East Jerusalem—neighborhoods that were not part of
Israel before the Six Day War in 1967. And, while they insisted on
recognition of the refugees’ right of return, they agreed that it should
be implemented in a manner that protected Israel’s demographic and
security interests by limiting the number of returnees. No other Arab
party that has negotiated with Israel—not Anwar Sadat’s Egypt, not
King Hussein’s Jordan, let alone Hafez al-Assad’s Syria—ever came
close to even considering such compromises.

Talks between the two sides continued until the end of January 2001.
Some progress was made, as the Israelis and Palestinians edged closer
to a negotiated settlement. The principle of a return of the equivalent
of 100 percent of the territory captured in 1967 was agreed upon and
the Palestinians agreed that major West Bank settlement blocks could
remain in exchange for land in Israel. The Palestinians would recog-
nize a Jewish state on 78 percent of mandated Palestine, far beyond
the 56 percent allotted in 1947 UN Partition Resolution, and would
agree that their own state, with limited arms, would be established in
Gaza and at least 92 percent of the West Bank. Both sides would have
capitals in Jerusalem, with Palestinians having sovereignty over Arab
neighborhoods in East Jerusalem and Israel retaining control of Jewish
neighborhoods. Both sides agreed that a just settlement of the refugee
issue was essential (Moratinos, 2001; date of access: March 4, 2007).
However, before any agreement was reached, the Israeli Government
withdrew from these talks on January 27, 2001, and two weeks later,
the Likud bloc, which had been opposed even to the concessions of
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the Oslo Accords, unseated Prime Minister Barak’s government in Israeli
elections.

There are competing accounts of what happened during the negoti-
ations that lasted from the summer of 2000 to January 2001 (see, e.g.,
the contrasting descriptions in Ross, 2004; Ben-Ami, 2006, on one hand,
Malley & Agha, 2001; Reinhart, 2002; Swisher, 2004 on the other). But in
the end, despite the agreements during the decade of negotiations that
began in Madrid in 1991 and ended in Taba in 2001, the facts remain
that (i) the Palestinians expressed a willingness to recognize a Jewish
state within 78 percent of Palestine in exchange for a Palestinian state
in the remaining 22 percent, and (ii) the Israeli Government has stead-
fastly refused to allow Palestinians to establish a viable state throughout
the occupied territories. Bent on territorial expansion, Israel has always
been a ‘reluctant partner to peace’ (Moaz, 2006, p. 479 and chap. 10,
passim), Oslo or no Oslo.

Some have seen signs of Israel’s willingness to allow Palestinian
self-determination with its evacuation of its settlements and troops from
the Gaza Strip in 200S5. But this observation must be balanced against
facts on the ground. For one thing, Israel continues to control the
borders, airspace, and territorial waters and has not allowed the inter-
national airport in Gaza to open. It retains control of the Palestinian
population registry enabling it to determine who is a resident of Gaza
and who can come and go. Israel manages most elements of the taxa-
tion system and regulates the goods that go in and out of Gaza, and its
frequent closures of the main cargo terminal at the Karni crossing point
have had a devastating impact on the Gazan economy. By mid-2006,
more than half of Gaza’s population was on emergency food aid. Israel
regularly shells and conducts armed incursions into Gazan neighbor-
hoods, killing over 400 Gazans in 2006 alone including 88 children.?*

More significantly, the withdrawal of 8500 Jewish settlers from Gaza
was paralleled by expansion in the West Bank as the Israeli Government
seized more land, enlarged some existing settlements, and moved some
14,000 Jewish settlers into the West Bank (Guardian, October 18, 2005).
Since 2002, Palestinian self-determination in the West Bank has been
further eroded by the construction of a massive eight-meter high wall,
the bulk of which is within the West Bank—not on the Green Line
(the border between the West Bank and Israel)—that will eventually
extend for some 720 kilometers. Israeli officials portray the wall as a
defensive measure for separating the two communities and protecting
Israeli citizens from terrorism. In actual fact, it is another intensification
of colonial control. By 2005, over 200,000 dunums of Palestinian land
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had been confiscated for construction of the wall and 100,000 trees
destroyed (Finkelstein, 2005, p. 292). When completed, 14.5 percent of
West Bank territory will be carved off, and 274,000 Palestinians will live
in a ‘closed area’ that they cannot move in or out of without special
permits, though Israeli settlers living in the same area will be free to
move to and from the area without a permit. This is not a ‘separation
fence,” as sometimes called, since there will be Israelis on both sides
of it. It is more akin to a prison wall, with guard towers, having the
effect of enclosing centers of Palestinian population within increasingly
smaller bantustan-like regions (Carter, 2006, chap. 16). Already, the
town of Qalgqiliya of some 40,000 people is completely surrounded by
this wall, with only one gate that the Israelis can close at will, and
Bethlehem is enclosed on three sides. Both communities have been
affected by the closure of hundreds of shops and businesses within the
proximity of the wall. It is accompanied by permanent checkpoints
and sporadic travel bans that severely curtail freedom of movement
throughout the West Bank (Amira Hass, ‘IDF Cantonizes West Bank,
sealing 800,000 Palestinians,” Ha’aretz, January 13, 2006). According to
reports by B’tselem, the Palestinian economies in these regions will
suffer even further as the West Bank becomes increasingly Bantusized
and it becomes impossible to move goods without permits. In January
2005, the Israel Knesset agreed to allow the Absentee Property Law to
apply to East Jerusalem, allowing the State of Israel to seize land owned
by Palestinians who live elsewhere or who are cut-off from their own
land by the construction of the wall. This precedent means that the Law
could be used to seize land all along the new border being created by
the construction of the Wall.3

In 2004, emphasizing the ‘inadmissibility of the acquisition of
territory by war’ and the illegality of Israeli settlements, the International
Court of Justice ruled that the wall is ‘a violation of the legal principle
prohibiting the acquisition of territory by the use of force’ and that ‘the
de facto annexation of land interferes with the territorial sovereignty and
consequently with the right of the Palestinians to self-determination.’
Moreover, as it contributes to the departure of Palestinians from certain
areas, the wall severely impedes the exercise by Palestinians of their
right to self-determination and, therefore, constitutes a breach of Israeli’s
obligation to respect that right.3 Yet, Israel rejected the Court’s ruling.
and the Israeli High Court upheld the ‘legality’ of the wall on security
grounds (Lynk, 2005).

The settlements, the army bases, the roads, and the wall will allow
Israel to annex half of the West Bank by 2010. If the past four decades
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of occupation are any indication of the future, Palestinians within those
areas are likely to be subjected to ‘daily abusive and dehumanizing mixed
mechanisms of army and bureaucracy’ which are ‘as effective as ever in
contributing its own share to the dispossession process’ (Pappe, 2007).
It is neither surprising nor inaccurate, then, to see Israel’s colonial rule
in the West Bank described as a system of apartheid.?’

12. What the principle of self-determination calls for

Israel at fifty is undoubtedly one of the greatest success stories of the
twentieth century. Communism, fascism, socialism, and somany other
‘isms’ have crumbled into dust. But Zionism, the national liberation
movement of the Jewish people, the one true liberation movement
amidst so many false ones, has far from crumbled. It has achieved
its central purpose of securing Jewish independence in the Jewish
land, and it can look to the future and its challenges with confidence.
Benjamin Netanyahu (2000, preface)

The decision to partition Palestine by the creation of the Jewish state
is one of the most considerable mistakes of contemporary politics.
Some very surprising consequences are going to result from an appar-
ently small thing. Nor is it offensive to reason to state that this small
thing will have its part to play in shaking the world to its foundations.
Michel Chiha (1969, p. 52)

The systematic violation of the principle of self-determination in
Palestine has been both a failure to observe a recognized moral norm
and a continuing source of the conflict between Israelis and Palestinians,
Jews and Arabs, and the West and Islam. What some see as ‘one of the
greatest success stories’ of the twentieth century, is arguably one of its
major political mistakes, for the decision to create a Jewish state in the
Near East against the will of the vast majority of people who live in
that region, has not only fueled the conflict between Israeli Jews and
Palestinian Arabs, it has contributed to tensions between the Western
and Islamic worlds that threaten global stability. In this sense, Wilson's
warning of the ‘peril’ of ignoring the principle of self-determination was
prophetic; if a political arrangement or settlement of a political conflict
is to endure, then the people immediately affected must not view it as
unjust, and if imposed from the outside it too easily falls prey to the
allegations of injustice. As Wilson said, self-determination is not a ‘mere
phrase’ or an idle expression of an utopian ideal. Deliberately ignoring
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the consent of a collective can be disastrous as evidenced by a recent
study of Robert Pape that concludes that ‘suicide terrorism is mainly a
response to foreign occupation’ seeking control over ‘the territory the
terrorists view as their homeland’ (Pape, 2005, pp. 23, 79).

suicide terrorist campaigns are directed toward a strategic objective:
from Lebanon to Israel to Sri Lanka to Kashmir to Chechnya, the
sponsors of every campaign—18 organizations in all—are seeking
to establish or maintain political self-determination. (Robert Pape,
‘Blowing Up an Assumption,” The New York Times, May 16, 2005)

In view of Pape’s data, respecting a right of self-determination is as
much a matter of prudence as it is of morality.3®

While ignoring the principle of self-determination has exacerbated the
Israeli-Palestinian conflict, the question now to be considered is whether
it is still relevant to resolving this conflict. To an extent, what has
been done cannot be erased; the clock cannot be turned back to 1947,
nor to 1917, nor, perhaps, to 1967. But despite the League of Nations
Mandate, the General Assembly Resolution 181, the creation of the state
of Israel, and 40 years of military occupation, there remains opportunity
for remedy and repair. There are those on both sides of the conflict
that are interested in a just and peaceful compromise. In this respect,
the principle of self-determination remains as relevant as ever for the
simple reason that denying legitimate demands for self-determination
by either party is guaranteed to perpetuate the struggle into the foresee-
able future. Even if the principle does not entail a particular solution—
for example, various types of two-state solutions or a single binational
state (Tilley, 2005; Young, 2005; Abunimah, 2006; Yiftachel, 2006)—it
nevertheless places a constraint on what counts as a just solution. No
state, institution, or law is legitimate unless it can be anchored within
the consent of the people it governs. No solution to a political conflict
within a territory is either just or secure unless it is responsive to the
wishes of the legitimate residents of that territory. For these reasons,
the maximalist proposals for either a Jewish-only state or an Arab-only
state throughout Palestine are objectionable, since either would entail a
denial of self-determination to substantial numbers of legitimate resid-
ents of the region. And, as is patently obvious from the preceding
sections, the observance of self-determination is also incompatible with
the status quo in Palestine.

In what precise region is the principle to be applied? This ques-
tion is more sensitive. The evidence shows that the West Bank and
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Gaza qualify as both unsettled and endangered regions whose resid-
ents are non-standard beneficiaries of the right of self-determination
distinguished in Section 3 above.* The situation regarding the rest
of Palestine is less clear. One might argue as follows. The rights of
self-determination are being realized in what became the state of Israel in
1948-49, for both the Palestine Mandate was itself an application of the
principle of self-determination and the General Assembly Resolution 181
merely confirmed the ‘natural and historic right’ of the Jewish people
in Palestine (N. Feinberg, 1970; Stone, 1981). That the Arabs of Palestine
later distinguished themselves as a national group with a claim for
self-determination—and not until the 1960s according to these writers—
is ‘neither a juridical nor moral basis for undoing that initial applica-
tion of President Wilson’s self-determination principle after World War
I’ (Stone, 1981, p. 58). That the agreements leading to the establish-
ment of Israel have received international sanction, quite apart from
their moral merits, creates a prima facie obligation to respect them. For
another thing, the citizenry of Israel and hence, its government, do
exercise rights to self-determination insofar as enfranchisement, popular
sovereignty, recognition, and non-intervention are observed. Any polit-
ical solution that would deny Israeli citizens their right to determine
their political future, or curtail the sovereignty of their government,
would violate their rights of self-determination as standard beneficiaries.
For this reason, it appears that it is an exceptional application of the
principle of self-determination at best that is relevant to the Israel-
Palestinian conflict, and this only in regards to the occupied West Bank
and Gaza Strip, not to the whole of historic Palestine.

There are at least three shortcomings with this argument. In the first
place, it sidesteps the fact that Israel exists only because Palestinian
Arabs have been systematically denied self-determination ever since
1917—and Palestine is the only territory placed under a League of
Nations Mandate in which the established inhabitants were not granted
this privilege. Given the Palestinians’ persistent attachment to their
ancient homeland, their outstanding grievances, the unresolved status
of Palestinian refugees, and the repeated international recognition of
their entitlement to self-determination in Palestine, then the status quo
in the largest segment of historic Palestine cannot be sanctioned by
appeal to a default application of the principle of self-determination to
standard beneficiaries. To do so would be a mockery of that principle.
Because the Palestinians Arabs constitute a politically coherent group
with an acknowledged connection to Palestine as such, and not just
to the West Bank and Gaza, then they retain an entitlement to being
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self-determining in that region—again, not qua Palestinians, but qua
legitimate residents. That force was used against them has not erased the
fact that they are, and are recognized as being, a legitimate unit entitled
to participate in their own self-determination (Crawford, 1979, p. 117;
Cattan, 2000, chap. 34).4°

Second, in assuming that the only unsettled or endangered region
containing exceptional beneficiaries is the remaining 22 percent of
mandated Palestine, the argument ignores the fact that between 3.2 and
4.8 million Palestinians live outside the territory of mandated Palestine,
yet, remain as interested parties to the conflict (see Chapter 2). Most
of these individuals have no claim to be legitimate residents of the
West Bank or Gaza since they either were expelled from the 78 percent
of Palestine that became the state of Israel or are the descendents
of those refugees. Because expulsion does not remove one’s right of
residency, then these Palestinians also retain residency rights in those
territories from which they were expelled. Since the original General
Assembly Resolution 194, numerous other resolutions have recognized
the Palestinians right of return, for example, Resolution 3236 (1974)
which asserted the ‘inalienable right of the Palestinians to return to
their homes and property from which they have been displaced and
uprooted,” and Resolution 52/62 (1997) stating that ‘Palestine Arab
refugees are entitled to their property and to the income derived there
from, in conformity with the principles of justice and equity.” Rights of
leaving and returning to one’s country are also affirmed in Article 13
of the Universal Declaration on Human Rights and in Article 5 of the
International Convention on the Elimination of All Forms of Racial
Discrimination (1965) which stipulates that states must guarantee a right
to return to one’s country ‘without distinction as to race, colour, or
national or ethnic origin.” There may be degrees of such legitimacy, and
priorities might have to be set to the disadvantage of those who have
comfortably established themselves elsewhere, but the time gaps are not
significant enough to deny the claims of dispossessed refugees.

Third, the argument assumes that Israel is a legitimate state and,
therefore, that any exceptional application of the principle of self-
determination to the whole of historic Palestine would violate the
right of self-determination possessed by standard beneficiaries. On what
grounds could Israel’s legitimacy be questioned? From its inception, Israel
has satisfied the minimal conditions necessary for the existence of a
state, specifically, a permanent population, control over a territory in
which that population resides, and sovereign government agencies exer-
cising their powers on behalf of that population. Moreover, the facts
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that Israel is a democracy, is recognized by a large number of coun-
tries, and is a member of the United Nations are unquestionably strong
reasons for concluding that it has acquired the status of a legitimate state.
But, are these considerations enough to settle the issue of legitimacy?
It is important to understand that a state’s legitimacy concerns sover-
eign right and entitlement to recognition, and this goes beyond the mere
factual matter of existence. Legitimacy can be examined on three fronts;
whether the state was legitimately established, whether the state is rightly
constituted, that is, whether its basic laws and institutions conform to
minimal demands of justice, and whether it is inclusive, that is, whether
its existence derives from the popular consent established through a
mechanism that includes participation by all the legitimate residents of
the territory it governs. Israel’s legitimacy can be challenged at each levels.

I have argued above that the establishment of a Jewish state in
Palestine violated the principle of self-determination. For some, this
is enough to undermine any claim to current legitimacy. Yet, the
establishment of a great many states has been oblivious to rights of
self-determination of indigenous populations. States are born to both
cheers and tears. As time passes, the mode of establishment becomes
increasingly irrelevant to a state’s legitimacy as it gains recognition,
is a party to international agreements, develops its institutions, and
extends its protection to newly born generations which had nothing to
do with its emergence. Thus, failure to be legitimately established does
not automatically undermine current legitimacy. After nearly 60 years,
and numerous successes both internationally and domestically, doubts
about Israel’s current legitimacy due to the injustices of its establishment
may have been overridden by time.

A state’s legitimacy also depends also on its character. The former
South Africa was condemned as an illegitimate state on the grounds of its
discriminatory system of apartheid, and it was subsequently subjected to
international sanctions that precipitated its downfall. Israel prides itself
on being both a democracy and a Jewish homeland. While its Declar-
ation of Independence asserts that it is ‘the natural right of the Jewish
people to lead, as do all other nations, an independent existence in its
sovereign State,” it also proclaims that Israel ‘will uphold the full social
and political equality of all its citizens, without distinction of religion,
race, or sex.’ Still, Israel remains a Jewish state, even though approxim-
ately one-fifth of its citizens are non-Jews. Its official symbols are Jewish
religious symbols, and statutes governing land ownership and the Law
of Return explicitly favor Jews over non-Jews. As pointed out above, a
1985 amendment to the 1958 Basic Law of the Knesset specified that no
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political list of candidates for the Knesset will be permitted if negates
‘the existence of the state of Israel as the state of the Jewish people,’
and in January 2007, the Knesset passed a law whereby denying the
Jewish character of Israel is an ‘unpatriotic’ act that can lead to the loss
of citizenship. These provisions come as close as can be to declaring in
law the exclusively Jewish character of Israel. It is a state of the Jewish
people, not of all its citizens, a selective democracy that threatens equal
protection under the law and equality of opportunity for all citizens.
Successive Israeli governments have discriminated against Arabs in areas
of education, municipal funding, economic development, and marriage
(Jiryis, 1976; Lustick, 1980; Cook, 2006; Yiftachel, 2006), while in the
occupied territories, Israel’s discrimination and abuses of human rights
has been condemned by human rights organizations around the world.
The irony which has accompanied Zionism throughout remains; to
solve one case of prejudice against a cultural minority it has effectively
generated another. Unless some means can be found of harmonizing its
national character with equitable relations to the Arabs and, the char-
acter of its symbols, laws, institutions, and policies will keep the question
of Israel’s legitimacy alive. More poignantly, if legitimacy precludes a
state’s basic institutions and laws from de jure discrimination, then the
Jewish state—like any state whose institutions systematically discrim-
inate in favor of one religious, ethnic, or national constituency to the
detriment of others under its rule—is illegitimate.

Finally, a state’s legitimacy also depends on whether it is exclusionary
or not, that is, whether its continued claim to sovereignty is derived from
the ongoing consent of the legitimate residents of the territory in which
it is constituted. The state of Israel fails to meet this condition. The
Palestinians who fled or were driven from their homes in 1947-49 did
not lose their residency rights by force, nor have they lost them through
international law, nor have they voluntarily abandoned their rights
through subsequent political agreements. General Assembly Resolution
273 under which Israel was admitted to the United Nations on May 11,
1949, made its membership conditional on a commitment to respect
‘unreservedly’ U.N. resolutions pertaining to the Arab-Israeli conflict,
including Resolutions 181 and 194. The latter concerned the rights of
Palestinian refugees to return to their homes, a right that they still retain
(as Halwani argues in Chapter 2). Had this resolution been observed,
the balance between Jews and Arabs within Israel would likely be so
different that the exclusively Jewish character of the state could not
have been achieved on the basis of popular consent of the citizenry.
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Since these refugees remain legitimate residents, then the state of Israel
is exclusionary.

Note the argument. Israel is currently not a legitimate state. The
reason is not because its establishment violated the principle of
self-determination, nor because Israel is an ethnocracy (Yiftachel, 2006).
Instead, its current illegitimacy is based on its continued refusal to allow
exercise of the right of self-determination belonging to the legitimate
residents of the territory it governs. To deny this conclusion is to deny
either that the principle of self-determination places a constraint on state
legitimacy or that Palestinians are legitimate residents of region under
dispute. The first option is to jettison one of the fundamental tenets of
modern political thought, while the second is simply incredulous given
that Palestinians constitute half the population of present-day Palestine
and that a good many Palestinians on the outside have a claim to being
legitimate residents of this area as well.

Israel might become legitimate if it ceases discriminatory practices
and gains recognition from the Palestinian population in the wake of
a negotiated settlement. For these reasons, and because sovereignty
throughout the entire territory of historic Palestine is contested by
the parties to the Israeli-Palestinian conflict, then Palestine is both an
unsettled and troubled region calling for an exceptional application of
the principle of self-determination.*! This is not to accord a right to
Palestinian Arabs that Israeli Jews lack; the principle does not grant the
Palestinian people as such a right of self-determination any more than it
grants to Jews sovereignty over Palestine qua Jews. While both rights can
be defended on the national interpretation of the principle, the regional
interpretation defended above confers the right of self-determination
upon the totality of legitimate residents, however else they might be
characterized. To be sure, a full exercise of this right does not rule out
recognition of either an Arab or a Jewish state, for though a single
regional state might satisfy the requirements of self-determination, the
vast majority of ‘the people immediately concerned’ might prefer a
solution in terms of distinct nation-states. But that itself would be
a result of applying the principle of self-determination interpreted
regionally.

The normative discussion must not be stalemated by the fact that the
fundamental principle for resolving disputes over sovereignty leaves us
with options, otherwise we open the door to political chaos, violence,
and the temporary rule by the strongest. If a reasonable compromise
that respects the rights of both Arab and Jewish residents cannot be
achieved, then radicalism on both sides is likely to intensify, with
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sobering consequences for everyone involved. Over 65 years ago, Alfred
North Whitehead warned that the ideal visions of zealots and one-
sided bargains in the dispute over Palestine ‘spell disaster for the future’
(Whitehead, 1939), and his predictions have been amply confirmed.
If a just and lasting peace in the Middle East is to be achieved before
another 65 years elapse, then Palestinian Arabs, like Israeli Jews, must
be permitted to meaningfully participate in choosing the political
institutions they are to be governed by in Palestine, whether in an
independent state of their own or as part of a larger state. Short of
that, war and atrocity, beyond what we have already seen, will become
increasingly familiar—a prospect that the entire world should shudder
to contemplate.

Notes

1. This argument was made in a report by the Executive Committee of the Arab
Palestine Congress presented to Winston Churchill on March 28, 1921.

2. Porath (1974, p. 44) writes that Wadi al-Bustani was among the first
Palestinian Arabs to publicize the apparent incompatibility of the Mandate
with Article 22. In 1948, the Palestinians’ Arab Higher Committee cited this
article in justifying entrance of Arab states into Palestinian territory. For
contrasting interpretations of the article, see Cattan (1976, pp. 65-8) and
N. Feinberg (1970, pp. 41-4).

3. See Antonious (1965, p. 264). There is debate about what was promised
to Arabs in the Hussein-McMahon letters. Two days after the agreement,
McMahon wrote that the only areas excluded from Arab independence were
‘portions on the Northern Coast of Syria’ (Porath, 1974, p. 322). However,
in a 1937 letter by MacMahon to the Times, he claimed that Palestine ‘was
not or was not intended to be included in the territories in which the
independence of the Arabs was guaranteed in my pledge’ and that this was
understood by Sheriff Hussein (Stone, 1981, pp. 146-7). This interpretation
does not agree with Lord Curzon’s view, nor with the description of Hussein’s
views by Lloyd-George who wrote that MacMahon himself was then (in
1915) ‘very reluctant’ to discuss boundaries despite the insistence of Hussein
to include all the area along the eastern Mediterranean coast up to Mersina,
an area which incorporates Palestine even though it was not mentioned by
name (Lloyd-George, 1939, pp. 660-2). See also the discussions in Antonious
(1965, chap. 9) and Smith (1996, pp. 43-9, 56-9). On the interpretation of
the agreement as a treaty, see Porath (1974, p. 46).

4. An individual’s right to political participation is mentioned in Article 21
(1) of the Universal Declaration of Human Rights (1948), and it is noteworthy
that item (3) of this article is the principle of popular sovereignty. Article
25 of the Covenant on Civil and Political Rights (1966) is the closest that
international law comes to granting an individual a right of self-governance.
De George (1990) argues that any right of collective self-determination is at
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best derived from the moral right of individuals to be autonomous, namely,
when individuals autonomously decide to act collectively.

. See Ofuatey-Kodjoe (1977, pp. 156-9) and Copp (1997, pp. 288-91). Copp

adds that the group must have a ‘stable and widespread desire among its
members that it constitute a state’ (1997, p. 293). This is more controversial.
Not only might there be significant differences within a group with no
clear majority for a single state, but majority preference can fluctuate over
time, making it dubious as a necessary condition for a group’s right to be
self-determining.

. Margalit and Raz describe national groups as ‘self-encompassing groups’

whose members self-consciously share a cultural identity vital in deter-
mining the self-identity of each (Margalit & Raz, 1990). Ernst Renan also
mentioned that a group must feel itself to be distinct, and that there must
be a desire on the part of its members to live together and interrelate within
the framework of their common culture (cited in Dahbour & Ishay, 1995,
p- 153). Yael Tamir writes that by belonging to a nation, an individual is
consciousness of his or her cultural identity and is able to recognize other
individuals as sharing in that identity (Tamir, 1991, pp. 573-4). It is this
self-consciousness, she insists, that distinguishes a ‘nation’ from a ‘people.’
Copp argues for another objective characteristic, namely, that a group is a
nation only if it ‘has’ a territory within which it could constitute a state
(1997, p. 289). There is some doubt about what it is for a group to ‘have’
a territory, but the existence of refugee populations raises a problem if this
characteristic is proposed as a necessary condition.

. This point is made by several writers, for example, Buchanan (1991,

pp- 22-80, 151-62) and Gellner (1983), and see also Tamir (1993, p. 158) and
Miller (1995, pp. 108-10) which are otherwise supportive of a nationalist
principle.

. Arguments for the regional interpretation of self-determination within inter-

national law can be found in both Ofuatey-Kodjoe (1977, chap. VII) and
Crawford (1979, pp. 84-106). There is no doubt, however, that Wilson’s own
language, for example, his reference to ‘peoples’ and his employment of
‘national aspirations,’ did lend itself to a nationalistic interpretation. Cobban
(1945, pp. 19-22) argues that Wilson applied a criterion of nationality in
promoting self-determination, an interpretation which he underscores by
citing Wilson’s own Secretary of State, Robert Lansing. The latter’s recep-
tion of Wilson'’s principle was anything but sanguine: ‘The more I think
about the President’s declaration as to the right of “self-determination,”
the more convinced I am of the danger of putting such ideas into the
minds of certain races. It is bound to be the basis of impossible demands
on the Peace Congress and create trouble in many lands. What effect will it
have on the Irish, the Indians, the Egyptians, and the nationalists among the
Boers?...How can it be harmonized with Zionism, to which the President is
practically committed? The phrase is simply loaded with dynamite. It will
raise hopes that can never be realized. It will, I fear, cost thousands of lives.
In the end it is bound to be discredited, to be called the dream of an idealist
who failed to realize the danger until too late to check those who attempt to
put the principle in force. What a calamity that the phrase was ever uttered!
What misery it will cause!” (Lansing, 1921, pp. 97-8). Curiously, while the
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reference to ‘races’ suggests a national interpretation, the passage—which
Cobban did not cite in full—can also be read as though Lansing thought
that Wilson'’s ‘idealistic’ principle was oblivious to national demands for
autonomy, especially given Lansing’s contrast between Zionism, an exclus-
ively nationalistic movement, and what he took Wilson to be calling for. In
a conversation with the American Supreme Court Justice Brandeis, Balfour
was reported to have had great difficulty in seeing how President Wilson
could possibly reconcile his adherence to Zionism with any doctrine of
self-determination and he asked the Justice how he thinks the President will
do it (Khalidi, 1971, pp. 197-8). See also Christison (1999, chap. 2), which
argues that Zionism and Wilson'’s principle of self-determination could not
be reconciled.

. Wilson had spoken of self-determination in his own scholarly writings years

before. In a 1901 paper, for instance, he spoke of the American Revolution
as having ‘struck a blow for all the world’ for self-determined government
(Notter, 1965, p. 118, 69, 100, pp. 110-1).

The possibility of dissolution arises when there are rival claims among
subgroups of the population. Muhammad Ali Khalidi provides an inter-
esting format for resolving the conflict in terms of what he calls a smal-
lest region principle according to which a population of a region R1 has
the right to self-determination if (i) a substantial majority of R1 desires
self-determination and (ii) there is no smaller subregion R2 within R1 whose
substantial majority desires to exercise self-determination independently of
the rest of R1 (M. A. Khalidi, 1997, p. 79).

Seen in this way, the right of self-determination in endangered regions is
similar to Locke’s doctrine of the right to revolt, itself an offshoot of the
theory of popular sovereignty, viz., that the legitimacy of government is
based on the consent of the governed. Revolt can take the form of over-
throwing a tyrannical or negligent government, or seceding from a larger
political union. In both cases, the rationale is protection of individual rights
from the intrusion of, or volition by, other individuals, institutions and,
especially, governments. Buchanan (1997a, pp. 310-1), also lists ‘past unre-
dressed unjust seizure of territory,” and ‘discriminatory redistribution’ as
grounds for secession. He calls this the ‘remedial’ or ‘grievance’ theory of
self-determination (pp. 317-8). Norman (1998) also advocates a just cause
theory of secession. Moore (2001, pp. 146-7) is well aware that this ‘just case’
justification of secession places the latter with a general framework of human
rights, but her objections to this approach in favor of a nationalistic reading
of self-determination are weak (pp. 147-53). The preferred mechanisms
for initiating the exercise of self-determination by exceptional beneficiaries
are referenda, specifically, plebiscites (see Cobban, 1945; Johnson, 1967;
Umozurike, 1972; Farley, 1986).

Articles 18-20 of the Universal Declaration of Human Rights, and Articles
18, 19, 21, 22, and 27 of the Covenant on Civil and Political Rights are
the closest that International Law comes to acknowledging an individual’s
rights to cultural participation. See Lichtenberg (1997) which discusses the
attempt to base national self-determination on individual rights.

David Copp has argued that democratic philosophy grants self-
determination to the entire population of a region, not to a preferred subclass
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as the doctrine of national self-determination would have it (Copp, 1997,
pp- 290-7). The ideals of democracy require that all individuals have similar
rights, privileges, and responsibilities, including the rights and duties that
go with of political participation in any society they inhabit. In short, a
democratic society is one guided by a fundamental principle of equality,
and it is precisely this principle that is endangered when a national state
governs a culturally diverse population.

Amendment 9 of the Basic Law of the Knesset, passed in July 1985, prohibits
a candidate’s list from participating in elections if it includes ‘negation of
the existence of the State of Israel as the state of the Jewish people.” http://
www.jewishvirtuallibrary.org/jsource/Politics/Basic_Law_Knesset.html (date
of access: January 18, 2007). Emil Fackenheim writes that the Law of Return
is next in importance to the Jewish essence of Israel as the Return itself
(1988, p. 14). Michael Rice, on the other hand, finds the law to be ‘a nakedly
racialist concept’ since it allows any Jew, from the Hungarian Banker to
the Yemenite farmer, a right to immigrate to and become a citizen while
denying the same to Palestinian indigenes to whom it stands as ‘a most cruel
affront’ (Rice, 1994, pp. 41-2). See the brief, but interesting defense of the
law in Margalit and Halbertal (1994, pp. 509-10).

Chances for interstate belligerency are raised when a given cultural minority
within a state has strong cultural and political links to powerful communities
on the outside. This was an important factor in Nazi propaganda towards
expanding Germany, and is relevant to understanding the conflict among
Palestinians and Israelis, since both parties have strong links to external
communities, which give it the international dimension it has.

I found this passage from Joyce’s novel in Beiner (1999, p. 1).

At the Paris Peace Conference in 1919, the World Zionist Organization
presented a map of Palestine that incorporated southern Lebanon, the Golan
Heights, and the east bank of the Jordan River (Pappe, 2006a, p. 288). Lloyd-
George (1939, pp. 721-73) relates some of the controversies concerning the
borders of Palestine that occurred during the years 1917-21.

See Khalidi 1971, p. 841.

This aspect of the Balfour Declaration was not accidental, as argued in
Jeffries (1971). The role of the Zionist leadership in drafting the document
is discussed in both Jeffries (1971) and Manuel (1971).

The King-Crane recommendations are reported is reprinted in Khalidi (1971,
pp- 213-8). Zionists are fond of citing a January 3, 1919 agreement between
the Emir Feisal of Mecca, a leader of the Arab resistance in 1915-18, and
Chaim Weizmann. It called for Jewish immigration into Palestine provided
that the rights of Arab farmers be protected and ‘no religious test shall
ever be required for the exercise of civil or political rights’ (Stone, 1981,
pp- 147-8). However, Feisal added that the agreement shall be void unless the
Arabs achieve independence as promised by the British, and in a subsequent
letter to Felix Frankfurter, an American Zionist, Feisal made it clear that
Arabs would not accept a Jewish state as such but only a possible Jewish
province in a larger Arab state (Khouri, 1976, p. 12). There was neither
popular representation of nor support by Palestinian Arabs in the making
of this agreement, as the results of the King-Crane Commission pointed out
(see Hocking, 1945, reprinted in Khalidi, 1971, p. 502). To the contrary,
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there was outright opposition (Muslih, 1988, chap. 5). In 1925, shortly after
the Balfour Declaration had been incorporated into the terms of the 1922
Mandate for Palestine, the international lawyer, Quincey Wright, reported
that Palestinian Arabs viewed the Declaration as a political decision consti-
tuting ‘a gross violation of the principle of self-determination proclaimed
by the Allies’ (Quigley, 1990, p. 18).

In August 1922, the high commissioner of Palestine, Sir Herbert Louis
Samuel, proposed establishment of a legislative council composed of
23 members: the high commissioner, ten appointed British members, and 12
elected members—ten Palestinians (eight Muslims and two Christians) and
two Jews. The council would not have legislative authority over such central
issues as Jewish immigration and land purchases. Palestinian leaders argued
that participation in the council would be tantamount to acceptance of the
British mandate and Balfour policy, which they opposed. They considered
unfair the allocation of only 43 percent of the seats to Palestinians, who
constituted 88 percent of the population, and they objected to the limita-
tions placed on the power of the council. A campaign against the proposed
council by the Palestine Arab Executive and the Supreme Muslim Council
was a potent factor in the Palestinian boycott of the council elections in
February 1923. The poor election turnout caused the high commissioner to
shelve the proposal. The idea was revived repeatedly from 1923 until 1936.
It was discussed, for example, in 1928 when a new high commissioner,
Sir John Chancellor, took over, but it was derailed by the disturbances of
1929, only to reemerge as a proposal in the Passfield White Papers of 1930.
Although the new proposal was similar to the 1922 proposal, the Palestinians
this time did not oppose it, but the Jews rejected their minority role in
the council. Intermittent discussions continued until 1935, but there was
opposition from both sides to British suggestions. This opposition prompted
the British government to once again suspend its implementation, and
the concept finally died with the start of the Arab Revolt of 1936-39. See
http://www.answers.com/topic/legislative-council-palestine.

Ben-Gurion echoed this argument: ‘The conscience of humanity ought to
weigh this: where is the balance of justice, where is the greater need, where
is the greater peril, where is the lesser evil and where is the lesser injustice?’
(Jewish Agency for Palestine, 1947, p. 325). In 1937, Jabotinsky made the
same point in contrasting Arab preference with Jewish need: ‘it is like the
claims of appetite versus the claims of starvation’ (Hertzberg, 1977, p. 562).
A related argument was anchored on the Lockean premise that the land
belongs to those who develop it. It was popularized by Labor Zionists like A.
D. Gordon (Taylor, 1974, p. 93) and Ben-Gurion (Gorny, 1987, p. 210), but
also impressed the more conciliatory. For instance, Buber wrote, ‘Ask the soil
what the Arabs have done for her in 1300 years and what we have done for
her in 50. Would her answer not be weighty testimony in a just discussion
as to whom this land belongs?’ (Shimoni, 1995, p. 348), and Hannah Arendt
felt this argument was ‘better and more convincing’ than considerations of
the Jews’ ‘desperate situation in Europe’ (1978, p. 173).

There is evidence that a large segment of the Eastern European Jews are
descended from the Khazars, a central Asian people who adopted Judaism
as their religion and fled westward to escape the Mongol invasions (see the
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sources cited in Quigley, 2005, pp. 70-1, p. 265). Wexler (1996) argues that
Sephardic Jews descend from converts to Judaism in Asia, north Africa and
the Iberian Peninsula. Thus, any constancy of historical presence or of right
to ‘return’ belongs, at best, to a cultural unit, not to an ethnic community
united by historical ancestry.

This point was made in the 1946 Anglo-American Committee’s report (Esco
Foundation, 1947, p. 1225). The American philosopher William Ernest
Hocking wrote that the Zionist territorial demands were ‘like asking for a
microscopic section across one wrist’ (1945, p. 222).

See the Jewish Agency for Palestine (1947, p. 110). Margalit (1997, p. 85) cites
a similar consideration of Sir Isaiah Berlin, who justified Zionism because
‘it would provide a home for a nation that has lost the feeling of being
at home.’

The figure of 770,000 is given by Flapan (1987, p. 216), Morris sets it
from anywhere between 600,000 and 760,000 (1987, p. 298), and Khalidi
at 727,000 to 758,300 (1992, p. 582). For many years, defenders of Israel
propagated the notion that the Arab refugees left their homes at the behest
of Arab authorities, for example, Abba Eban in a 1958 speech (Laqueur,
1976, pp. 151-64). This myth has since been exposed in several sources, for
example, Childers (1961), Khalidi (1971) (Introduction), Flapan (1987),
Morris (1987), and Finkelstein (1995).

Israel countered that Arab countries had waged war in defiance of the inter-
national community and that they could absorb Arab refugees just as the
Israel was now accepting Jewish refugees not only from Europe, but also from
the Middle East and north Africa (numbering 335,000 from 1949 to 1952).
The issue of ‘boundaries’ was not fully settled in any case. While officially
accepting the principle of partition, Ben Gurion’s diaries indicated another
vision: ‘Take the American Declaration of Independence, for instance...It
contains no mention of the territorial limits. We are not obliged to state the
limits of our State’ (W. Khalidi, 1997, p. 17).

Chaim Weizmann said in 1944, after his meeting with President Roosevelt:
‘I maintained the thesis that we could not rest our case on the consent of
the Arabs; as long as their consent was asked, they would naturally refuse
it’ (Weizmann, 1966, p. 395). It is ironic that UNSCOP acknowledged that
the League of Nations Mandate had violated the Palestinian Arabs right
of self-determination and that the creation of a Jewish National Home in
Palestine ‘ran counter’ to the principle of self-determination. See Quigley
(2005, p. 33) who cites the 1947 Report on Palestine, Report to the General
Assembly by the United Nations Special Committee on Palestine, with a foreword
by Senator Robert F. Wagner (pp. 115-6).

Since the 1967 War, numerous resolutions have used the language of ‘self-
determination: for example, G. A. Resolutions 2535 B of Dec. 10, 1969;
2649 of Nov. 30, 1970; 2672 C of Dec. 8, 1971; 2792 D of Dec. 6, 1971;
3210 of Oct. 14, 1974; 3236 of Nov. 22, 1974; 3376 of 1975; 34/65 of Nov.
1979; and more recently, UN-GA 52/114. A more complete list of resolutions
on the Palestinian/Israeli conflict can be found in a Wikipedia entry on
UN Resolutions Concerning Israel at en.wikipedia.org/wiki/List_of_the UN_
resolutions_concerning Israel (date of access: January 23, 2007).
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Information on these and other aspects of the Israeli occupation can be
found at several websites, including those of the Israeli human rights
organization B’tselem (http://www.btselem.org), the Palestine Monitor
(http://www.palestinemonitor.org), and the Electronic Intifada (http:// elec-
tronicintifada.net).

Anumber of UN Security Council Resolutions which have condemned Israel’s
settlement program as contrary to Article 49 of the fourth Geneva Convention.
Concurring discussions can be found in Mallison and Mallison (1986), Roberts
(1990), and Quigley (2005). Israelis have contested these judgments (e.g.,
Stone 1981, pp. 177-81), but they stand alone on this matter. Eugene Rostow
cites Stone in a letter to The American Journal of International Law 84 (1990,
pp- 717-20), in defending the legality of Israeli settlements. Robert’s response
to Rostow is gentle, but, for the most part, decisive (Roberts, 1990, pp. 720-2).
For a more recent study, see Al-Rayyes (2000, pp. 85-92).

John Mearsheimer, ‘The Impossible Partition,” The New York Times, January
11, 2001. See also the description of the Camp David talks by Clayton
Swisher who concluded: ‘Because of what was accepted as Camp David
orthodoxy, better stated as the untruths of Camp David, the ideological
advice provided by Bush’s advisers filled the new president’s intellectual
vacuum, laying the groundwork for a destructive American Middle East
policy that gives blanket endorsement to Sharon’s unilaterialism and refusal
to negotiate’ (2004, p. 405).

These figures, as well as details about Israel’s control over Gaza, are available
from B’tselem website http://www.btselem.org/english. See also the sources
cited in Abunimah (2006, pp. 84-6, 203-4) and ‘Israel’s invisible hand in
Gaza’ Alex Johnston, BBC News, January 17, 2007, http://news.bbc.co.uk/
2/hi/middle_east/6270331.stm (date of access: January 20, 2007).

Upon hearing of the Knesset’s decision, Hanna Nasser, mayor of Bethlehem,
stated: ‘“This is state theft, pure and simple... When the Israel started building
this wall, they stopped letting people use this land.” The New York Times,
January 26, 2005. Effects of the wall on Palestinians are also documented in a
report funded by the British Government (‘Israeli separation barrier is cutting
off Palestinians from their livelihood,” The Independent, January 27, 2007,
http://news.independent.co.uk/world/middle_east/article2177982.ece (date
of access: January 28, 2007).

The Court opined, ‘The construction of the wall being built by Israel,
the occupying Power, in the Occupied Palestinian Territory, including
in and around East Jerusalem, and its associated régime, are contrary
to international law,” and that ‘all States parties to the Fourth Geneva
Convention...have in addition the obligation, while respecting the United
Nations Charter and international law, to ensure compliance by Israel with
international humanitarian law as embodied in that Convention.’ The Court
also cited Article 2, paragraph 4 of the UN Charter, the Hague Regulation of
1907, and General Assembly Resolution 2625 (XXV) in which it is emphas-
ized that ‘no territorial acquisition resulting from threat or use of force
shall be recognized as legal.” That resolution also stated that States have an
obligation to promote the realization of the right of self-determination in
conformity with provisions of the UN Charter. The Court stated ‘interna-
tional law in regard to non-self-governing territories, as enshrined in the
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Charter of the UN, made the principle of self-determination applicable to
all [such territories]’” and that the right of peoples to self-determination is
today a right erga omnes. The full text of the Court’s ruling is available at
http://www.icj-cij.org (date of access: September 7, 2006).

See, for example, books by Reinhart (2002), Davis (2004), Qumsiyeh (2004),
and Carter (2006) and articles by Michael Ben Yair, ‘The War’s Seventh
Day,” Ha’aretz, March 3, 2002; Shulamit Aloni, ‘Indeed, there is Apartheid in
Israel,” Ynet. http://www.ynet.co.il/articles/0,7340,L-3346283,00.html (date
of access: February 27, 2007); Alan Johnston, ‘UN envoy hits Israel
‘apartheid,” BBC News, February 24, 2007, http://news.bbc.co.uk/go/pr/
fr/-/2/hi/middle_east/6390755.stm (date of access: February 27, 2007); Anna
Baltzer, ‘From Sharpsville to Nablus: Tragedies of Ethnic Apartheid,” March
21, 2007, http://www.AnnalntheMiddleEast.com (date of access: March 23,
2007); and Richard Waddington, ‘UN rights envoy likens Israeli actions to
apartheid,” Reuters, March 22, 2007 (date of access: March 23, 2007).
Pape’s evidence goes against the suggestion in Halberstam (1994) that
self-determination ‘was never truly the issue’ in the Arab-Israeli conflict,
though territory is. Halberstam’s mention of ‘territory’ is difficult to under-
stand what this could mean apart from a dispute about who has the right to
govern a territory. Her suggestions go against the three-decade-long inter-
national consensus that a two-state solution within mandated Palestine is
the only way to end the Israeli-Palestinian conflict. Most of the interna-
tional community accepts the claim that the Palestinians have a right to
self-determination. In December 2003, for instance, the General Assembly
passed a resolution ‘affirming the rights of all states in the region to live in
peace and within secure and international recognized borders,” and ‘the right
of the Palestinian people to self-determination, including the right their
independent state of Palestine.’ This passed by a vote of 169 for and 5 against
the United States, Israel, Marshall Islands, Micronisia, Palau. A January
2004 resolution of the General Assembly called for self-determination for
Palestinians. Both resolutions call for a withdrawal of Israeli forces from ‘the
Palestinian territory’ (Finkelstein, 2005, pp. 293-4).

Who are the legitimate residents of the occupied territories? Certainly, the
indigenous Palestinians qualify, but what about the Israeli inhabitants of
the settlements? The problem is that these people came to populate the
region only against the will of the established residents and in violation
of international law, specifically, the Fourth Geneva Convention which
prohibits an occupying power from relocating its own civilians into occu-
pied territory. Hence, the settlers currently reside in the occupied territories
illegally according to international law, and this discredits any claim of
legitimate residency they might raise. If the political status quo endures,
however, then with a sufficient lapse of time, their descendents, who had
no choice about where they were born and raised, might acquire the status
of legitimate residents of those territories. The settlers are not left out of the
equation in any case, for they are currently legitimate residents of Israel and,
hence, of any larger territory that might include present day Israel within a
comprehensive political solution.
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Quigley (1990), Roberts (1990), and Boyle (2003), have argued that the status
quo cannot be justified by any other aspects of international justice or law.
Even this observation does not settle the matter, for one might raise the
question of an exceptional application of the principle of self-determination
throughout a much broader territory. Much depends on what counts as an
‘endangered’ region (see Section 4 of this chapter), and while there is no clear
criterion for settling this sticky normative question, it has to be remembered
that the division of the Middle East into its current states was largely the
result of foreign intervention. If we broaden our domain of concern from
historic Palestine to surrounding regions, we cannot neglect the interests of
a much larger group of people who may very well decide that their safety
and well-being require a more comprehensive unified political arrangement
throughout the Fertile Crescent and Arabian Peninsula—the region in which
that Sheriff Hussein of Mecca sought self-determination in 1915. Indeed,
population numbers, historical association, and the current economic, polit-
ical, and military threats to the Middle Eastern peoples by aggressive Western
powers lend force to arguments that the legitimate interests of Arabs require
a measure of political and geographical unity throughout their traditional
domain. Plainly, at this point in time, there is nothing in the principle of
self-determination itself—as articulated above and as set forth in the relevant
international documents—that restricts a potential exceptional application
to historic Palestine, much less to the occupied territories alone.



2
The Right of Return

Raja Halwani

The Palestinian refugees are those Palestinians (now including their
descendents) who in and around 1948 fled or were expelled from their
homes and villages in pre-Israel Palestine, and which became part of
Israel’s territory. The right of return entails the option for these refugees
to permanently return to the sites of their original lands and villages. It
is one of the most contentious aspects of the Israeli-Palestinian conflict
and one of its defining aspects. Indeed, there can be no genuine peace in
the Middle East if left unresolved. This chapter achieves three connected
tasks: (i) identifying the nature of the right of return; (ii) offering an argu-
ment for the existence of this right for both the first wave of Palestinian
refugees and for their descendents; and (iii) showing that the right of
return should be implemented.

The arguments of this chapter focus on the Palestinians and need not
apply to other refugees. For instance, even though Section 3.3 discusses
whether Jews also have a right of return to historic Palestine, it would
stretch the term ‘refugee’ to consider the current Diaspora Jews to be
refugees. Moreover, although the arguments have significant relevance
to refugees rendered as such by the direct actions of other human beings,
they would be difficult to apply to refugees who are so due to natural
disasters, indirect human actions, or a combination of both (e.g., some
forms of economic hardships).

The arguments do apply to all types of Palestinian refugees who fled
or were expelled between 1947 and 1949, in the early 1950s, and after
the 1967 war. Most reside in Lebanon, Jordan, Syria, the West Bank
and the Gaza Strip, and Israel (‘present absentees’ under Israeli law), but
some also in the rest of the world. This chapter, however, focuses on the
refugees of the period from 1947 to the early 1950s, including those same
people rendered refugees again during the 1967 war. I exclude the 1967
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refugees because they are from villages in the West Bank and the Gaza
Strip, two areas that are supposed to be part of a future Palestinian state.
Hence, their return to these areas should not pose special difficulties
(similarly for the nearly 100,000 Syrian refugees and their descendents
driven out by Israel from the Golan Heights during the 1967 war).

1. Background

1.1. Numbers

There are about 3.7 million Palestinian refugees registered with the
United Nations Relief and Works Agency (UNRWA). Over 1.2 million
of them live in refugee camps in the West Bank, the Gaza Strip, Jordan,
Lebanon, and Syria (Abunimah & Ibish, 2001, p. 6; see Map D).!
However, the total number of refugees, including those not registered
with UNRWA, is about 5 million (Abu Sitta, 2001a, p. 14).2 The severity
of the conditions of their lives varies depending on the host country
and on other factors. Most Palestinian refugees became refugees between
1947 and 1949, the years centered around the Arab-Israeli war of 1948.3
A number of potential solutions to the refugee problem have existed
since the early 1950s. None succeeded.*

1.2. History

Between 1947 and 1949 (and, in smaller doses, in the early 1950s),
about 800 000 Palestinians left their homes and villages for Lebanon,
Syria, Jordan, and what are today the West Bank and the Gaza Strip
(and to other Arab countries, such as Egypt, Libya, and Iraq) because
of war. Some were directly attacked or expelled. Others were intimid-
ated into leaving by fear, propaganda, whispering campaigns, and news
of massacres by the Jewish militias who were fighting to bring Israel
into existence.’> Many Palestinians fled prior to Arab states attacking the
newly formed state of Israel in May 1948. The Jewish militias’ campaigns
against the Palestinians began soon after the United Nations’ November
1947 approval to partition historic Palestine into a Jewish state and
an Arab state. Indeed, between November 1947 and May 1948, Jewish
forces controlled over 200 towns and villages and expelled their inhab-
itants, who made up over 50 percent of the Palestinian refugees, in
an attempt to take control not only of the territory designated by the
United Nations as a Jewish state, rendering it as demographically Jewish
as possible, but also of territories meant to be part of the Palestinian
state, including the cities of Jaffa and Acre (Abu Sitta, 2001a, pp. 6-7;
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Pappe, 2006a, chap. 5; see also Notes 3 and 32, and Map C). In the early
1950s, Israel continued the campaign of cleansing its area of control
of Palestinians by expelling and evacuating people from a number of
remaining Palestinian villages and Bedouin encampments (Morris, 1994,
chap. 10; Morris, 1999, chap. 6; Pappe, 2006a, chap. 8). The refugees
of 1947-49 and those of the early 1950s make up the first wave of
Palestinian refugees.

1.3. Meaning of ‘return’

‘Return,’ in the phrase ‘right of return,’ refers to the return of the refugees
to the sites of their homes, villages, and lands in historic, pre-Israel
Palestine from which they fled or were expelled. Excepting some of the
1967 refugees, the return is not meant to be a return to some future
Palestinian state that might exist next to Israel. In this sense, imple-
menting a two-state solution and having the Palestinian refugees return
to a future Palestinian state would not be an implementation of the
right of return, although it might solve the refugee problem. The right
of return entails the option for refugees to come back, not close to Israel,
but to the original homes and lands in Israel. This is, of course, why the
Palestinian refugees’ return is a contentious issue.

However, the term should not be narrowly understood to mean a
return to the actual and original houses that existed prior to 1947.
Israel declared some as vacant and allowed Jewish citizens to move into
them, but most of these houses no longer exist as they were demolished
by Israel. Thus, the return should be understood to mean a return to
the village sites. For a less contentious demonstration of this nuance,
suppose a hurricane destroyed my house. If I have a right to return, it
would be wrong to say, ‘Your house was destroyed and so your right
of return is void.” A more reasonable claim is that I do have the right
to return, but, because my house was destroyed, I will have to rebuild
it. So the notion of ‘return’ should be understood to mean a return
to the village sites and to the lands containing and surrounding them
(more on this below). John Quigley puts it well: ‘a right of return is not
defeated by the fact that the area from which a person was displaced
has changed in character. Reasonable accommodation must be made
between the returnees and the current inhabitants’ (1999, p. 161).

1.4. Israel’s law of return

Israel has its own law regarding the Jews’ return to Israel. On July S,
1950, the Israeli Knesset (parliament) unanimously passed the Law of
Return, a law basically allowing any Jewish person to become an Israeli
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citizen upon entry into Israel.® One possible justification for this law
is that because Israel is the Jewish ancestral and historical homeland,
and because Jews have lived in exile since ancient times, they have the
right to return to Israel from wherever they are. As Shlomo Avineri puts
it, ‘It was because of [the Jews’ link to the Land of Israel] that Jews
were considered by others — and considered themselves — not only a
minority, but a minority in exile’ (1981, p. 3; emphasis is in original). In
a sense, this justification claims that the Jews living in the Diaspora have
always been refugees. Now that their country—Israel—has been reborn,
they have a right to return to it. I mention the Law of Return at this
juncture because we will need it for a discussion of further issues, such
as whether it can be truly justified (Section 3), the statute of limitations
(Section 2.4), and the one-state solution.

1.5. Palestinian and Israeli political positions

Historically, Palestinian political representatives, such as the Palestine
Liberation Organization, have insisted on the existence and imple-
mentation of the right of return. Recently, however, there has been
some wavering. In his op-ed piece in The New York Times (February 3,
2002), Yasser Arafat relied on the distinction between the existence of
the right of return and its implementation, claiming, ‘We understand
Israel’s demographic concerns and understand that the right of return
of Palestinian refugees... must be implemented in a way that takes into
account such concerns.” Although Mahmoud Abbas, the current pres-
ident of the Palestinian Authority, announced on January 3, 20035, that
the Palestinian refugees will be able to return one day (‘Abbas Vows
Refugees Will Be Able to Return,” The Daily Star, January 4, 2005), he
changed his mind after becoming president, claiming that the right of
return should be considered ‘realistically,” meaning that it cannot be
fully implemented (Amos Harel, ‘Abbas to Announce New Stance on
Right of Return,” Ha’aretz, March 14, 2005). Even Hamas (the Islamic
Resistance Movement)—currently (2007) heading and constituting the
Government—seems to be softening its position on all sorts of issues,
including the right of return, due to international pressure. In a recent
article by its leader-in-exile Khaled Mish’al, he merely claims that the
right of return should be ‘acknowledged’ (‘Our Unity Can Now Pave the
Way for Peace and Justice,” The Guardian, February 13, 2007).

The Geneva Accords—an unofficial treaty agreed on by Yossi Beilin
(Tsraeli leftist, former minister, and member of the Knesset) and Yasser
Abd Rabbo (former minister in the Palestinian Authority), and signed
in Geneva in November 2003—seem to declare the right of return, in
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effect, void.” Beilin stated, ‘No Palestinian will enter Israel under a “right
of return.” There will be nothing like this. This does not exist in any
document. There will be no right of return... there is no right of return
in this agreement and there will be none’ (Mazal Mualem, ‘Beilin: No
Right of Return in Geneva Accord,” Ha’aretz, October 14, 2003).

The Ayalon-Nusseibeh agreement (‘The People’s Voice’)—jointly
launched in June 2003 by Ami Ayalon (former chief of the Shin Beth
internal security services of Israel) and Sari Nusseibeh (Palestinian intel-
lectual and head of Al-Quds University)—straightforwardly annuls the
right of return, by stipulating that the 3.7 million registered Palestinian
refugees could return only to a future Palestinian state, not to their
original villages inside Israel.® Other recent agreements, such as the Oslo
Accords of 1993 and the more recent U.S.-backed Road Map, relegate
the right of return to final status issues. This is a mistake since the right
of return is one of the defining features of the conflict (Al-Qasem, 1999,
pp. 142-5).

The official Israeli position has been a refusal to acknowledge the
right of return, with occasional willingness to allow a small number
of refugees to return on humanitarian and family reunion grounds.
In 1961, for example, David Ben-Gurion, Israel’s first prime minister,
stated, ‘Israel categorically rejects the insidious proposal for freedom
of choice for the refugees, for she is convinced that this proposal is
designed and calculated only to destroy Israel. There is only one prac-
tical and fair solution...to resettle them among their own people in
countries having plenty of good land and water and which are in need of
additional manpower’ (quoted in Arzt, 1997, pp. 133-4). More recently,
Ehud Barak, another Labor Israeli prime minister, stated, ‘We cannot
allow even one refugee back on the basis of the “right of return.” And we
cannot accept historical responsibility for the creation of the problem’
(Morris, 2002a, p. 44). Barak was willing to allow some refugees to return
on the basis of family re-unification programs. Although humanitarian
as a gesture, its grounds is not the refugees’ right to return, but the
refugees’ suffering.” In 2001, the Knesset passed a law barring Israeli
negotiators from discussing the right of return (Pappe, 2006a, p. 244).

1.6. Legality

A strong legal case can be made for the right of return. The United
Nations mediator for Palestine, Count Folke Bernadotte, recommended
in his Progress Report of September 16, 1948 that ‘the right of the Arab
refugees to return to their homes in Jewish controlled territory at the
earliest possible date should be affirmed by the United Nations’ (quoted
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in Abunimah & Ibish, 2001, p. 23). This specific recommendation by
Bernadotte partly stems from one of his ‘seven basic premises’ (‘Right
of Repatriation’) also stated in his Progress Report: ‘“The right of inno-
cent people, uprooted from their homes by the present terror and
ravages of war, to return to their homes, should be affirmed and made
effective, with assurance of adequate compensation for the property of
those who may choose not to return’ (quoted in Mallison & Mallison,
1980, p. 127). Bernadotte is not recommending the creation of such
a right but affirming its existence and implementation (Mallison &
Mallison, 1980, p. 128). Tragically, the Jewish terrorist group, the Stern
Gang, assassinated Bernadotte the very next day after he submitted his
Progress Report.

Shortly after the end of the major hostilities in 1948, the United
Nations General Assembly, partly relying on Bernadotte’s recom-
mendations, issued Resolution 194 (December 11, 1948). The General
Assembly:

Resolves that the refugees wishing to return to their homes and live
at peace with their neighbors should be permitted to do so at the
earliest practicable date, and that compensation should be paid for
the property of those choosing not to return and for the loss of or
damage to property which, under principles of international law or
in equity, should be made good by the governments or authorities
responsible. (quoted in Mallison & Mallison, 1980, pp. 128-9)

The resolution makes clear that the refugees can choose whether
to return to their homes ‘within the de facto boundaries of the State
of Israel,” and that the refugees are entitled to compensation whether
they choose to return or not (Mallison & Mallison, 1980, p. 129). This
resolution has been reaffirmed by the General Assembly almost yearly
(Tadmor, 1994, p. 413). Very recently, the United Nations Committee
on the Elimination of Racial Discrimination called on Israel to allow the
Palestinian refugees to return (Yoav Stern, ‘UN Committee: Israel Should
Let Palestinians Return to their Land,” Ha’aretz, March 11, 2007). It is
not clear, however, what exactly is the legal standing of such a measure.

Other aspects of international law support the Palestinian refugees’
right of return, though they do not address the Palestinian refugees, or
refugees in general, as such. Article 13 of the Universal Declaration of
Human Rights states that ‘Everyone has the right to leave any country,
including his own, and to return to his country’ (quoted in Abunimah &
Ibish, 2001, p. 21), implying that people who are forced to flee their
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country due to war, for example, would have the right to return as soon
as hostilities end. Abunimah and Ibish add, ‘It is generally recognized
that, when sovereignty or political control over an area changes hands'—
as happened in Palestine in 1948—‘there is a concurrent transfer of
responsibility for the population of that territory. Therefore, it cannot
be argued that Palestinians...no longer had any rights with regard to
the country in which they had lived simply because of a change in the
nature of the state or government in that territory’ (2001, p. 21).1°

So there is a strong presumption for a legal right of return for
Palestinian refugees. However, although such a legal right’s existence
is crucial, this chapter focuses on the moral right of return, whereby
‘morality’ refers to the most comprehensive, basic, and overriding norm-
ative relations between people. Moral considerations are, theoretically
speaking, what we resort to in order to justify legal norms or, in some
cases, to argue against them. After all, legal rights are sometimes them-
selves immoral, as when slavery used to be legal in many countries.
Moreover, there are moral rights that are not enshrined by law and
perhaps should not be, such as the right to gratitude from a beneficiary
and the right to one’s own opinion on trivial matters (Almond, 1991,
p. 261). Thus, a moral right of return would be more basic and would
justify the legal right.

2. The nature of the right of return

Showing that the right of return is a moral right requires delineating its
nature and showing its existence.!! After achieving both tasks, I show
why it is a moral right. This section, which assumes the existence of
the right of return, identifies its nature, and distinguishes it from other,
closely related, rights.

Rights are tricky concepts. As one philosopher puts it, ‘talk of rights,
although perfectly legitimate, is horrendously ambiguous. The simple
fact of the matter is that people mean a large number of things when
they talk about rights’ (Kagan, 1998, p. 170; emphasis is in original). But
other difficulties have to do with the nature of rights, what purposes
they serve, how many rights exist and what their types are, and the
justification of rights. Some philosophers have also denied the existence
of natural rights (MacIntyre, 1984) while others have tried to prove that
such denials are incoherent (Gewirth, 1978).

Despite the philosophical difficulties besetting the discourse of
rights, philosophers generally agree about their importance. As Ronald
Dworkin famously put it, ‘Individual rights are political trumps held



Halwani 79

by individuals’ (1977, p. xi). The trump metaphor refers to the crucial
moral purpose that rights serve: curbing the unbridled pursuit of social
and collective goals when they come at the expense of individuals’
goals. Moreover, rights impose limits on what individuals may do to
one another. Rights, then, are constraints on our behavior; they delin-
eate areas into which we may not enter in pursuit of collective and
individual goals. Moreover, although few philosophers consider rights
to be absolute—only rights against torture, slavery, and genocide are
serious candidates for being absolute rights (Sumner, 2000, p. 293)—
most agree that to justifiably override a right, the good to be promoted
has to be quite high; otherwise, rights would be pointless and worthless.
However, there does not seem to be a principled way of deciding on how
high the good must be to override a right (Thomson, 1990, chap. 6).

Assuming that the right of return exists, I identify its nature by
explaining how it fits the profile of rights: their aspects, structure, and
classification.

There are four important aspects to asserting a right. The right has to
(i) entail a constraint on the behavior of others, (ii) be waivable, (iii)
embody an option, and (iv) be enforceable (Kagan, 1998, pp. 172-5).
Consider the following illustrations. (i) Having the right to not be
harmed imposes a constraint on the behavior of others to not do me
harm, a constraint that can be overridden, as when I unjustifiably aggress
against someone. (ii) If I have the right to exclusive use of my house, I
can waive this right by, for example, allowing others to use it. (iii) If I
have the right to use my house, I have the option to not use it; having
a right to do something does not mean that I must do that thing, only
that I may do it, that no one has a duty against me that I refrain from
doing it. Note how (ii) and (iii) are different: if I choose to not use my
house now this does not mean that I have waived my right to use it.
(iv) If T have a right to use a piece of property, I or others acting on my
behalf may prevent others from using that property, even by force (this
has limits: I cannot, for example, prevent you from using my land if
your very life depends on you using it).

The right of return of Palestinian refugees fits these four aspects. (i) It
constrains the behavior of others, prohibiting their interference with
the implementation and exercise of the right. (ii) It is waivable because a
refugee can give up his right to return. (iii) It contains an option since a
refugee may decide to not exercise his right to return today, or next week,
or this year. (iv) It is enforceable as the refugees or others acting on their
behalf may use severe measures—within moral limits—to exercise the
right, such as sanctions, boycotts, and diplomatic or political pressure.
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Let us now consider, starting with a simple example, the structure
of rights. If I promise to help Lisa move on (this coming) Sunday, Lisa
has a right (against me) that I do so. Note three initial elements of this
right. First, Lisa is the subject (possessor, bearer, holder) of the right.
Second, I am the respondent (object) of the right, the person against
whom the right is possessed, borne, or held. Not all rights have only one
respondent; some have many: my right to not be killed has everyone
else as its respondent. Third, helping Lisa to move is the content of the
right, what the right is to. To these three features some philosophers
add the nature of a right, its justificatory grounds, and its strength. I
return to these below, discussing strength in some detail.

Regarding the right of return, since it is an individual right, there are
as many subjects of it as there are individual refugees: each Palestinian
refugee has a right to return and he or she is the subject of this right.
This is no more controversial than that there are as many subjects of the
right to not be Kkilled as there are people that have this right. Second,
the respondent of the right is everyone else (more on this below). Third,
the content of the right is the one identified above, namely, to return
to the sites of the original homes and lands that the Palestinian refugees
inhabited.

But rights are a bit more complicated than so far indicated. Adapting
Wesley Newcomb Hohfeld’s distinctions among legal rights to rights in
general (1964), we get a four-way classification of rights: claims, priv-
ileges (liberties), powers, and immunities. Go back to the Lisa example.
Because I promised Lisa I would help her move on Sunday, Lisa has a
claim against me that I do so. Because claims generate corresponding
duties, I, and no one else, have a duty to help Lisa move on Sunday.
Compare this to my right to not to be harmed, which generates duties
on everyone else to refrain from doing so, not just on one other person.
With the right of return, it would need to be the case, if the right of
return is a claim, that everyone else other than each Palestinian refugee
in question has a duty to allow and to not prevent the refugee’s return.

Consider next liberties or privileges. If I rightfully own a house, I have
a liberty right with its respect: I can do with it as I please. That is, no
one has a claim against me that I treat the house in certain ways (unless
not doing so would harm others or violate more stringent rights they
have). The subject of this right is myself, its content is to do with it as
I please, and its respondents are everyone else: they have a duty to not
interfere with my use of it.

With the right of return, everyone else has a duty to not prevent
the refugees’ return, thus making this right both a claim and a liberty
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right. This is not surprising. Typically, claim rights are exemplified by
contractual rights and by ‘rights to security of the person (held against
everyone in general),” while liberty rights are ‘exemplified primarily
by property rights and by rights to various freedoms (of thought,
belief, conscience, expression, etc.)’ (Sumner, 2000, p. 290). As I argue
below, the right of return is a form of both a ‘security’ right and a
right to freedom. Thus, it is both a claim right and a liberty right. More
generally, liberty rights tend to also be claim rights: my liberty right to
express my opinions freely is also a claim right that others not interfere
with this expression.

Consider next power rights. If Lisa chooses, she can release me from
my promise to help her move on Sunday; she can (has the power to)
do so. But suppose she does not waive her claim. Because I promised
to help her, I am morally constrained by my promise in what I can
and cannot do on that Sunday. I cannot, for example, spend Sunday
lying in my hammock drinking beer. Regarding the right of return, each
Palestinian refugee has the power to waive his or her right of return.
And each refugee has the power to curb what others can do with respect
to his or her return: others may not morally prevent the refugee from
returning. So the right of return is also a power right.

Now consider my house again. Because I own it, I have an immunity
right with respect to it. So others cannot prevent me from enjoying it;
they lack the power to do so. In the Lisa example, because I promised
to help her move, she has an immunity right against me: I do not have
the power to release myself from my promise. The right of return is also
an immunity right: others do not have the moral ability to step in and
tinker with the claims that the Palestinian refugees have.

So, assuming its existence, the right of return is a cluster right,
consisting of a claim right, a liberty right, a power right, and an
immunity right. Again, this is not surprising. Many of our ‘ordinary’
rights, such as property rights, are cluster rights, though not all are, such
as the rights to not be harmed and to not be Kkilled (they are not liberty
rights).

We need to make one more distinction between restitution and
non-restitution rights. The former are compensatory in nature and are
derived from the violation of other rights.!? For example, my right to
the use and enjoyment of a book I own is derived simply from my
ownership of the book; it is not a restitution right. However, if someone
culpably damages or loses the book, I have the right to be compensated
for it, either by giving me another copy of the book or an appropriate
amount of money. Restitution rights are crucial, for, as one philosopher
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puts it, ‘remedial justice lies at the core of the logic of rights’ (Campbell,
2006, p. 89).

The discussion so far is subject to an important restriction, namely,
the applicability of the ‘everything else being equal’ clause, a clause
having to do with the strength of rights. For example, on my way
to Lisa’s house to help her move, an anvil falls from somewhere and
crushes my foot. This seems to justifiably override Lisa’s claim against
me that I help her move. ‘Everything else being equal’ means that my
foot—or any other bodily part—is not crushed by an anvil—or any other
object. It, indeed, assumes that many other such events do not occur.
But generally speaking, which rights are permissibly outweighed, by
what considerations, and under which circumstances is a matter that
is difficult, perhaps impossible, to settle in a principled manner. That
rights can be infringed or overridden is obvious; but when, how, and
under what circumstances is a question much more difficult to answer.

So if the right of return exists, it is a cluster right constituted by the
four types of rights previously discussed. In Section 4, I consider whether
it should be implemented or whether it may be overridden.

So far, I have discussed the formal nature of the right of return and
how it fits the profile of rights. We need to discuss its nature more
substantively, seeing how it is an individual right, and distinguishing it
from other, closely related rights that the Palestinian refugees also have.

In the literature on the right of return, one often finds the idea that it
is an individual right, possessed by each and every Palestinian refugee.
Thus, it is not merely a collective right, possessed by the Palestinian
refugees as a group [this also seems to be the case, legally speaking
(Quigley, 1999, p. 158)]. But does ‘individual’ refer to units of families
or, literally, to each refugee? In addition to its theoretical importance,
this issue is also practically important: depending on whether we speak
of families or individuals, the number of returnees would be different,
which means that the needed accommodation would also be different.

Excepting cases where an authority, such as a legal guardian, must
make decisions on behalf of another, such as a child, an infant, and
a mentally challenged person, we should take ‘individual’ to refer to
individuals literally, because the right of return is a life-affecting choice
such that the decision to exercise it should reside in a single, competent
person (perhaps this is one rationale for the choice component in the
UNGA Resolution 194). Of course, in some cases, a whole family might
wish to return. But here, at least ideally, the family would jointly decide
on this issue.
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But why believe that the right of return is an individual and not
merely a collective right? After all, if the Palestinians were expelled or
driven to flee as a people, why not think of the refugees as having
the right of return as a people? Because the decision to return to one’s
original home or village or country is a central, life-affecting decision,
and given the depth and span of the I-P conflict, it is morally important
that each individual be able to make this decision for him or herself.
Even if the nascent Israeli army in 1947 and 1948 desired to get rid of
the Palestinians as a people, this would not affect the claim that the
choice as to whether to return or not is an individual one. Consider
a hurricane that devastates an entire community. Though the people
as a community were forced to flee, it is inappropriate to say to them,
‘You must, all of you, return to your land.” Barring considerations that
override giving each member of the community the choice to return,
each member of the community should make this decision for him or
herself, precisely because this is a central, life-affecting decision.'®

The right of return also entails a choice on its possessor’s behalf to
either exercise or not exercise the right (captured by ‘wishing’ in UNGA
Resolution 194). That is, implementing the right of return does not mean
that each and every refugee will or must return. Re-emphasizing this
point is important because a typical objection to the implementation of
the right assumes that millions of refugees return to Israel. But this is
false. Because the right of return entails a choice, not every Palestinian
refugee need return. Indeed, it might be that not many would.™

To distinguish the right of return from other rights that Palestinian
refugees have, keep in mind two points. First, in most cases, the homes
and villages of the Palestinian refugees were either razed to the ground by
the Israeli army (and had Jewish settlements built next them—these were
rarely built on razed Palestinian ones) or became inhabited by Jewish
immigrants (this was mostly the case with respect to Palestinian homes
in urban centers, such as West Jerusalem and Haifa). A few houses,
however, remain standing in a few village sites.!®

Second, the causes for the Palestinians’ flight were almost all due to
direct or indirect actions by Jewish troops (which, after May 15, 1948,
became the Israeli army), such as outright expulsion of Palestinians from
their towns, attacks on towns and shelling them to scare the inhabit-
ants to leave, and the Palestinians’ fear of being attacked. However, fear
played a greater role later in the Palestinian exodus. Earlier, Palestinians
rarely left simply out of fear of an impending attack.!® Thus, it is difficult
to accuse those Palestinians who fled later of doing so out of unjusti-
fied or unreasonable fear, because, first, they were aware of why other
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Palestinians fled in the early stages of the war, and, second, because
they were now fully aware that a Jewish state was being brought into
existence. Hence, they were justified in believing that what the nascent
Israeli army and Israeli political leadership wanted was a state as demo-
graphically Jewish as possible. All this underscores the fact that, contrary
to what many of Israel’s apologists claim, the Palestinian refugees did
not leave voluntarily; they left because they were coerced to leave.!”

The right of return should not be confused with other rights that
Palestinians have that were overridden in numerous ways during their
flight (the issue is not whether these rights were permissibly or imper-
missibly overridden, but that they are different from that of the right of
return). First, given our rights against bodily invasion, those Palestinians
who were forcibly and directly expelled from their villages and towns
had this right overridden, since direct expulsion requires the use of
the bodies of those being expelled against the latter’s wishes. Jewish
troops also used Palestinians’ bodies without their consent even in cases
in which Palestinians fled out of fear and without direct expulsion, as
long as these Palestinians fled due to the justified belief that they had
no other viable options.!® In times of war, especially when two ethnic
groups vie for the same territory—the conditions prevalent from 1947
to 1948—noncombatants are often justified in believing that their lives
are at stake during impending attacks. Thus, Palestinian noncombatants
were justified in believing that their lives were at stake. By forcing them
to leave, the Jewish troops did override the Palestinians’ rights against
bodily invasion.

Second, the right of return should not be confused with rights against
harm. One harm that many Palestinian refugees suffered was direct
bodily harm, including death, on their way to their final territorial
destination: many suffered hunger, dehydration, injuries from having
to walk such long distances under difficult circumstances, injuries from
being fired on by Jewish troops, and being killed in massacres (Morris,
1987; Pappe, 2006a). Another harm that many Palestinian refugees
suffered was having their lives impaired because of expulsion. A third
harm is suffering distress due to forcible relocation, to having to do this
under mostly harsh conditions, and to having to live in camps under
also quite difficult conditions.

Third, Palestinians’ property rights were overridden. The Israelis took
or razed most Palestinian homes. Gradually, and through various depart-
ments and agencies, Israel seized and confiscated the lands and homes
of all the refugees. Some Jews moved into some Palestinian homes and
others utilized the latter’s lands and farms (Fischbach, 2003, chap. 1;
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Pappe, 2006a, chaps. 9, 10). These were infringements of property
rights.?°

The right of return is not the same as other potential restitution rights
that may arise from the infringement of the above rights. That is, if the
above-mentioned overridden rights call for restitution, the restitution is
not that of return.?! For example, the distress the Palestinians underwent
due to expulsion is harm irreparable by a restoration of the status quo
ante (reestablishing the original state of affairs). Nothing, short of going
back in time, can reverse the experienced distress. Thus, the reparation
called for is of a different type, such as financial compensation. Similarly
for bodily harm (including death) and bodily trespass. Restitution for
infringements of property rights is trickier. In some cases, full restitu-
tion is possible: when the houses still stand and are uninhabited, their
Palestinian refugee owners can return to them. In those cases in which
the houses are still standing but inhabited by people other than the
original Palestinian owners, only partial restitution can be possible: the
original owners can have their property restored back to them, but they
might have to lease it to the current inhabitants.?? In those cases in
which the property is destroyed, only a different type of restitution,
such as financial, is possible.

When it comes to the right of return, restitution is, in general, possible:
allow the refugees to return to their lands and to live there. This will
obviously encounter practical and moral difficulties, for much hinges
on who currently inhabits the areas to which the refugees are to return.
I address these issues below. The point now is that the right of return is
a different kind of reparation from that required by the infringement of
other rights: anchored in the notion of returning to one’s home, village,
and land, the reparation it requires is restoring the status quo ante.?

3. The existence of the right of return

The Palestinian refugees from 1947 to the 1950s can be divided into two
groups. The first comprises the refugees from the early years of Israel’s
existence (roughly, from 1947 to the early 1950s). The second comprises
their descendents. In two stages, I argue that the refugees in each group
have the right of return.

3.1. The existence of the right for the first group of refugees

We need first to state and defend two theses and one principle—in
themselves neutral and independent of the right of return—crucial to
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the argument. The first thesis, the ‘Right to Continued Residency Thesis’
(‘CRT’ for short), is as follows:

Individuals have non-absolute claims (rights) against other people
that they not be prevented from continuing to reside in their lands
and homes when their residency in these lands and homes is justified
by legal facts, historical facts, or facts pertaining to having a sense of
belonging.

For brevity, I sometimes abbreviate ‘justified by legal facts, historical
facts, or facts pertaining to having a sense of belonging’ to ‘legitimate
residence.’

CRT requires explanation. First, like most rights, the right to continued
residency is not absolute. It can be permissibly overridden, as when,
for example, a family’s home needs to be demolished to make room
for a badly needed highway. Second, CRT should not be confused with
a similar thesis to which it is equivalent but that omits the clause,
‘when their residency in these lands and homes is justified by legal facts,
historical facts, or facts pertaining to having a sense of belonging.” This
latter thesis is less defensible than CRT because individuals might not
have claims against others to not be prevented from continued residence
in their homes and lands if their residence is not legitimate (although it
may nonetheless be overall wrong to prevent them from continuing to
reside). This other thesis might be true, but it is more contentious than
CRT, and, in any case, we do not need it.

Third, the claim in CRT is against other people. It is not, for example,
against forces of nature like hurricanes. Barring the possibility that the
victims of such disasters cannot return and rebuild their homes, it is
only decent that they may do so. But whether they have a right to do so
is another question. They might have a right to return and rebuild. But
if they do, it is not because CRT entails it. Similarly, consider a case in
which harsh economic conditions force people to immigrate to another
country. The people were, in a sense, coerced into leaving. If they have
a right to return, this would be, again, not because CRT entails it, for
CRT asserts a claim that people have against other people, not against
nature or general economic and social conditions.?*

Fourth, ‘residency is justified’ by legal facts’ includes three related
conditions. ‘Legal facts’ means what it usually does, that the laws of
the governing bodies by which the individuals in question abide permit
their residence. This includes, but is not confined to, the ownership
and leasing of property. However, the laws themselves must be morally
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legitimate. Suppose, for example, one country occupies another and
settles members of its people in houses and lands belonging to the
occupied country. The occupying country then devises laws proclaiming
the settlers’ residence in these houses and lands to be legal. Although
their residence is legal under the laws of the occupying country, the
settlers do not have a moral right to live in these houses and lands, for
the laws themselves must be morally permissible or justified.

In addition to legally defined residence, part of what justifies one’s
residence in a place is a historical relationship to the area, to the effect
that the residents in question, and their ancestors, have resided in
the land for several generations. It is not clear exactly how length of
stay justifies one’s residence, though continued residence without rival
claims by others to the land certainly helps. Nor is it clear how long one
must remain in order for one’s residence to be justified. But we do think
that history is an important part of it; that, somehow, living on a land
and in a home for a long time gives the residents some title to be there.

The third condition is ‘having a sense of belonging.’ This is a sense of
familiarity, of making a life for oneself where one is, of being-at-home,
usually (but not invariably) because one has resided in the place for a
long time. Thus, this sense must be rooted in objective facts, such as
an actual physical residence in the land, fuzzy cases not withstanding.
‘Sense of belonging’ does not entail that the residents in question are
all leading happy and fulfilled lives, for one can belong but be quite
miserable for a number of reasons. The idea is simply that of being
rooted in familiar surroundings.

Legality, history, and a sense of belonging are contingently connected.
For example, living in a place for a long time and being attached to
that place are connected to the idea that one is entitled to some legal
recognition of these facts (like common law marriage). A person often
feels a sense of belonging or attachment to a place precisely because
his ancestors have resided in the place for a long time. And vice versa,
residing in a place for a long time allows a person to develop a sense
of attachment to the place. These three are the minimum number of
conditions that go into CRT. They are all we need to defend it.?

Each of legality, history, and belonging is sufficient for possessing
the rights asserted by CRT. None is necessary, not even legality, since
CRT would be true even in societies, actual or hypothetical, that have
no legal conceptions regarding residency rights. In such societies, one’s
residency in a place for a long time is sufficient to accord one a right
not to be prevented from continued residency. So is belonging, as long
as it is understood objectively, as I mentioned above.
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Finally, CRT does not refer to specific national, ethnic, racial, or state
aspects. This is as it should be, because it is not true that my right
against being prevented from continued residency disappears where I
to suddenly find myself in the midst of an ethnic group that was not
there yesterday, or where I to find myself suddenly residing in a different
country (a coup occurred during the night whose leaders make their
first political action the annexation of the country to a bigger one). The
right CRT asserts might, fully or partly, ground other rights (if these
are genuine rights), such as the right to live in a community and the
right to national self-determination.? In any case, it is more basic than
these.

CRT is intuitively plausible. It coheres with our intuitions regarding
people’s ability to maintain their legitimate residences without having
to worry about if, when, and how they might not be able to continue
to live as and where they do. Indeed, the right in CRT is a basic right.
One of the most frightening aspects to Thomas Hobbes's state of nature
is the ability for anyone strong enough to take control of where I live.
Much like the need for rights against harm and bodily trespass, we
need to constrain others’ behavior regarding our legitimate places of
residence, for otherwise we would have no security. A society in which
people retain their legitimate residency by depending on the sympathy
of others is a society in which people cannot claim or demand that
such retention be maintained.?” How they lead their lives depends on
the mercy of others, making it difficult and pointless for them to plan
their lives. Thus, the need to be protected in maintaining our legitimate
residencies is basic; without it, we are virtually unable to plan and chart
our lives under our own lights. Thus, like the right against harm, being
able to maintain one’s legitimate residency is also a crucial right.

There are two dominant conceptions of rights: as protected interests
and as protected choices. ‘Central to [the former] conception is the idea
of the right-holder as the beneficiary of a set of duties imposed on others,
or as the one whose interest provides the justification for imposing
such duties... Central to [the latter] conception is the idea of the right-
holder having the freedom to choose among a set of options, and of this
freedom being protected by a set of duties imposed on others’ (Sumner,
1987, pp. 45-6). It is not easy to derive specific rights from these two
general conceptions. However, the right in CRT can be plausibly derived
from either, and so supports the intuition that CRT is, indeed, true.

On the first conception of rights, the right in CRT would have to be a
right necessary to protect individual interests. If the argument presented
so far about the importance of maintaining our legitimate residence
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to our security and well-being is sound, the right in CRT would be a
right on this first conception. For our ability to maintain our legitimate
residence is an important and basic interest. In contrast, someone who,
say, claims that it is in his interest to be continuously supplied with tubs
of ice cream would convince barely any one. But because our ability to
maintain legitimate residence is crucial to our plans and so is a crucial
interest of ours, we can claim it as a right.

On the conception of rights as protected choices, we achieve the same
result. Again, and as I have argued, the ability to maintain legitimate
residence is crucial for planning our lives and leading them accordingly.
Without the minimal security afforded by a protection against others
from interfering in my residency, it is difficult to see how I can have
much freedom to choose among a set of options. Because my ability
to choose must rest on some foundations, such as rights against bodily
trespass, harm, and evictions, my choices would be hollow without
secure foundations. To make genuine choices and act on our decisions,
our lives require firm and stable foundations, one of which is that we are
not hostage to being prevented at any moment from using our houses.

So it seems that CRT is true.

The second thesis is the corollary of CRT. Blandly calling it the ‘Resti-
tution Thesis’ (‘RT’ for short), it states:

If the right asserted in CRT is violated, then the individual whose
right has been violated is owed restitution.

RT does not state, ‘If the right asserted in CRT is justifiably overridden
or infringed, then ...’ in order to avoid the controversial claim that the
individuals whose rights have been justifiably overridden are still owed
restitution. Possibly true, this is nonetheless a claim we do not need.
Note that RT does not deny that people can be owed restitution even if
none of their rights has been violated or if they have been permissibly
overridden. RT simply states that the violation of rights is sufficient,
though it may not be necessary, for restitution.

Before we begin the argument for the right of return’s existence, we
need the Principle of the Closest Possible Restitution (PCPR). It states:

If X is owed restitution, then the restitution should take the form of
the (non-numerically identical) status quo ante.

According to PCPR, the restitution should take the form of restoring
the original way things were. If this is not possible, owing to, say, morally
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prohibitive costs, the restitution closest to the status quo ante is required.
PCPR contains a familiar idea and reflects our moral intuitions. It is
a principle of justice, namely, that, if one’s rights have been violated,
then, one is entitled to having certain states of affairs restored to their
status quo ante; failing that, one is entitled to the state of affairs closest to
that of the status quo ante.?® Note that ‘restitution’ does not necessarily
refer to financial compensation, but to the restoration of whatever type
of object or state of affairs lost in the violation of the right in question.

Usually restoring the original state of affairs is impossible. If you kill
my aunt, she cannot be restored. But, as long as we do not understand
PCPR (as we should not) to mean a return to the state of affairs exactly
identical with the original, some cases are feasible. Suppose I lend a
chemist friend of mine a copy of my favorite Danielle Steel novel. Out
of sheer negligence he accidentally spills sulfuric acid on it and thus
destroys it. I am then entitled to reparations from him. Typically, he
would buy me a new copy of the novel. Even though the new copy is
not identical with the one destroyed, the replacement satisfies the idea
of a return to the status quo ante.

But suppose that the copy I lent him either (i) contained the author’s
non-personalized signature, (ii) was signed specifically to me, or (iii) the
copy, also signed to me, contained my margin notes and my underlining
of crucial passages. PCPR states that depending on how possible it is to
restore an object identical (though not numerically) with the original, I
am entitled to a form of restitution as close as possible to the original.
Depending on the variations of the book example, the ability of my
friend to restore the original state of affairs varies. If (i) is the case,
he can simply buy me another copy of the book. If (ii), he can buy a
new copy of the book, locate the author, and get another personalized
signature (though this might be avoided, under PCPR, as being morally
prohibitive). If (iii), he would be unable to restore the original state of
affairs, for no substitute for the copy is available. He would then need
to compensate me with something of comparable value.?’

Consider an example closer to this chapter’s topic. Suppose I was
expelled from my home or prevented from returning to it for no good
reason. If my home is neither destroyed nor inhabited by others, I would
be entitled to restitution in the form of being allowed to return. Suppose
now that my home is destroyed. I do not lose my restitution right to
rebuild it. Preventing my return would be unjust and returning to the
site of my home would not deprive others of a comparatively more
important moral good or right. That I be allowed to return and rebuild
is not simply a matter of moral decency, but a right of restitution,
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specifically, a privilege or a liberty. I have the liberty to return and build,
and I have a claim against others that they not prevent me from doing
so. It is, in short, my right to do so.

Note that PCPR has a built-in flexibility allowing it to adapt to
the nature of the rights violation at hand. In the book example, my
ownership rights to a specific object were violated, and so the owed
restitution is a book as similar as possible to the one lost. In the home
example, the type of right violated was my ability to continue to inhabit
a home and a piece of land, and so the owed restitution is a choice to
return to the home and the land. The ‘form’ in PCPR, then, refers to the
object lost in the type of right violated.

We are now in a position to state, explain, and defend the argument
for the existence of the right of return for the first group of refugees. It
goes as follows:

1. The Palestinians who were rendered refugees had rights to continued
residency in their homes and lands (follows from CRT and historical
and legal facts).

2. In being rendered refugees, these rights to continued residency were
violated (follows from historical facts and moral norms).

3. These Palestinian refugees are owed restitution (follows from 2 and
RT).

4. Their restitution takes the form of returning to their homes and lands
(follows from PCPR).

5. Therefore, the Palestinian refugees have the right of return (follows
from 3 and 4).

Each of these premises requires defense.

The first premise is the easiest to defend. Under the laws current
in Palestine in 1948, and prior to the establishment of Israel, the
Palestinians’ residency was legal. Neither the laws of the Ottoman
Empire nor those of the British Mandate declared their residency illegal.
Even the Balfour Declaration of 1917 (whose legality is questionable)
promising the Jews a homeland in Palestine implicitly recognized the
right of the Palestinians to continue residing in Palestine. Before Israel
controlled the land, the Palestinians resided in their homes and lands for
quite a long time, and, as a group, never expressed a desire to migrate.*°
They certainly had a sense of belonging to and being rooted in their
lands and homes. Indeed, almost all Palestinian refugees, whether they
wish to return or not, express this attachment. Although some of the
claims can be attributed to political bravado or as the effect of more
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than 50 years of conflict, no one can seriously deny the Palestinians’
attachment to their land. Like any other people, it is expected they have
such a relationship; the surprise would be if they did not.

To defend the second premise—that the Palestinians’ rights to
continued residency have been violated—we need to show that
rendering Palestinians as refugees was morally unjustified.

The historical record does show that the majority of the Palestinians
were forcibly removed, under any understanding of ‘forcibly.” Moreover,
the Palestinians were coerced to leave not by some overwhelming force
of nature, but by the direct actions of human beings, specifically,
the actions of and by Jewish troops.3! Plan D (Dalet), a military plan
produced in March of 1948 (thus prior to the official establishment of
Israel in May 1948) by the Haganah (the main Jewish militia at the time),
aimed at conquering and occupying or leveling Palestinian villages. Its
goal seems to have been the ethnic cleansing of the Palestinians, though
there is controversy about its aims and purposes, about how widely
adopted it was, and at what level of Jewish officialdom in Palestine it
was adopted.??

At this juncture, it is important to address a common and popular
idea believed by many of Israel’s apologists, namely, that the Palestinian
refugees left ‘voluntarily,” the reasoning being that if the Palestinians
left of their own will, then they gave up their rights to residency in
Palestine.®* However, much depends on how we understand ‘volun-
tary’ in this argument. When every morning I voluntarily leave my
house to go to work, do I waive my right to continued residency in
my house? Clearly, no. Otherwise, our rights to continued residency
would be utterly pointless. So if the Palestinians left voluntarily to seek
safety from war, they did not waive their rights to continued residency
in Palestine. It is disingenuous to reason that the choice to leave or
stay was ultimately up to the Palestinians, and—since they chose to
leave—they waived their rights. Such a line of thinking would result in
classifying many cases of genuinely involuntary actions as voluntary,
such as giving my wallet to the mugger who holds a gun to my head,
since the decision to do so was up to me.

Only one meaning of ‘voluntary’ entails the Palestinians’ giving up
their residency rights: that they willingly and at their own initiative left
their homes, lands, and villages to whomever might take them (as some
form of a gift). It is as if the Palestinians had said, ‘Oh, they want our
lands and homes to create a Jewish state? Why didn’t they just ask? Of
course they can have them. We'll just take our things and move to these
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fellow neighboring Arab countries.”** However, neither the historical
record nor common sense bears this attitude out.

So in whatever way the Palestinians left is mostly irrelevant. Whether
Jewish troops expelled them, shelled them, scared them into flight, or
massacred them, or whether they left because they were heeding Arab
calls to do so, become factors that are less and less important as far
as the rights asserted in CRT are concerned. The pertinent historical
fact is that Israel refused to allow the refugees to return to their homes
and lands, deciding this in June 1948 and reaffirming it in August of
the same year (Takkenberg, 1998, p. 16). That is, even if Israel did not
forcibly remove the Palestinians, the fact that it consistently and actively
prevented them from returning would constitute a clear infringement
or overriding of the Palestinians’ rights asserted in CRT.

But, returning to the premise at hand, would it constitute a violation
of these rights? To answer this question, we need to consider why some
argue this infringement is justified, meaning that it must somehow be
morally necessary, or, at least, highly important. First, it might be a
military necessity to more or less empty the land of the Palestinians.
But this is not convincing as a justification of infringing the rights
to residency. The very distinction we make between combatants and
noncombatants and the very rules of war (jus in bello) that exist indicate
that we do not think that typically noncombatants pose a military risk.
If we did, we would think that any treatment of noncombatants, short
of unnecessary torture and cruelty, would be permissible. What then
needs to be shown is that in the specific case of the Israeli-Palestinian
conflict, the Palestinian noncombatants of 1947-50 did indeed pose
such a risk. This, however, is difficult to do, since they do not stand
out as being a threatening civilian population. Indeed, according to the
historian Ilan Pappe, they were averse to warring with the Jewish troops
(20064, p. 51). The burden of proof falls on those who think otherwise.
At best, perhaps such measures were militarily necessary but only as
temporary actions, until calm and security returned. If so, the most we
can conclude is that the infringement of the Palestinians’ rights was
justified only as a temporary measure (and not all of the infringements,
such as razing their homes and confiscating them, would be justified).
More important, it would not justify continuously blocking the return
of the refugees, which converts a justified infringement into a violation.

The second possible reason why it was morally necessary to depop-
ulate the Palestinians is to enable the creation of a more or less fully
exclusive Jewish state (perhaps the risk the noncombatants posed was
impeding the development of a more or less exclusive Jewish state).
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However, it is not clear why this would count as a moral reason. On the
assumption that the Jews constitute a national people, it is generally
morally impermissible for nations to create states in territories right-
fully inhabited by others at their expense. Even if nations have a moral
right to self-determination, and even if the Jews of Palestine (and of
the world) self-determined that they want a state more or less cleansed
of Palestinians, this would not show the moral permissibility of depop-
ulating and preventing them from returning. As Jean Hampton puts
it, ‘even assuming that a nation has the right to be a state, such a
right cannot be sufficiently powerful to trump all other rights held by
outsiders’ (1997, p. 235; emphasis is in original, see also Chapter 1 in
this book). If the Palestinians are outsiders—they are not part of the
Jewish nation—Hampton’s claim applies. If they are ‘insiders’—they are
inhabitants of the land on which Israel was created—Hampton’s claim
applies even better, insofar as we think our obligations to ‘insiders’ are
stronger than those to ‘outsiders.” Again, the burden of proof falls on
those who believe that it was morally necessary to expel the Palestinians.
(I return to some of these points below.)

One might argue, however, that irrespective of issues of national self-
determination, the creation of a Jewish state is a good so great it surpasses
respecting the residency rights of the Palestinians, especially in light of
the Holocaust occurring just before Israel’s creation. But this is not a
convincing justification for ridding the land of its Palestinian popula-
tion. Granted that the Jews, because of the Holocaust and anti-Semitism,
needed a new state to safeguard their interests and well-being (a claim
by no means obviously true), it does not follow that this must be at the
expense of the Palestinians, who had nothing to do with the Holocaust
or anti-Semitism. Their hostility towards the Jews then was not directed
at them as Jews, but as potential usurpers of their land and hence their
lives, and the Palestinians had ample reason for such fear. Thus, it is
not a simple step from the claim that the Jews needed a new state to
the claim that this justified the infringement of the Palestinians’ resid-
ency rights to their lands and homes. To do so, one must argue that
the Jews must have a more or less exclusively Jewish state for them to
survive, that the state must be in historic Palestine, and that the state
must be free of as many non-Jewish Palestinians as possible, despite the
Palestinians’ rightful residence. This is a task impossible to fulfill.

Because these two possible reasons do not justify depopulating the
Palestinians, the infringement of Palestinian rights asserted in CRT
was impermissible; it was a violation of these rights. Thus, the second
premise in the above argument is true.
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The third premise states that the Palestinian refugees are owed resti-
tution. This follows from the fact that their rights asserted in CRT have
been violated in conjunction with the Restitution Thesis. Note that the
word ‘owed’ in this premise entails that it is a matter of rights that the
refugees be given restitution, not merely humanitarian support.

The fourth premise is also true: since the Palestinians’ rights to
continued residency in their lands were violated, since they are owed
restitution, then, according to PCPR, the closest possible compensation
is to allow the refugees to return to the sites of their villages and lands
and to rebuild their homes. Note that the fourth premise—that the resti-
tution takes the form of return—is crucial: coupled with the third, it
renders the Palestinian refugees’ ability to return a matter of rights.

Given that the Palestinians’ rights asserted in CRT were violated, given
their entitlement to restitution, and given PCPR, they have the right to
return to their homes and lands.

Before moving to the argument for the existence of the right of return
for the descendents of the first wave of refugees, we need to address one
worry: if those Jewish officials and others who played a major causal
role in getting the Palestinians to leave their homes and lands between
1948 and the early 1950s [all identified and named in Pappe (2006a)] no
longer exist, who, in Israel, has the duty corresponding to the refugees’
right to return? If the right of return is a claim-right (in addition to
being a privilege-, liberty-, and immunity-right), then someone or some
party must bear the corresponding duty. Who would this be?

Since the right of return is a restitution right, the right to allow the
refugees, if they choose, to return to the sites of their homes and villages,
the party that has the corresponding duty would not only be a handful of
Jewish officials from the 1940s, who may or may not currently exist, but
Israel. The people of Israel, represented by their democratically elected
representatives, are of course the most relevant party, for it is they who
have the actual say, given their sovereignty and control over the land, on
whether to allow the refugees to return. Because Israel has continuously
blocked the implementation of the right of return, it has inherited the
role of being the main party that bears the duty corresponding to the
right of return.

3.2. The existence of the right of return for the refugees’
descendents

Does the argument apply to the Palestinian refugees’ descendents? Has
their claim to not be prevented from continued residence in their homes
and lands been violated? The issue here is whether the residency clause
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in CRT applies not only to those who lived in Palestine but also to their
descendents who rarely, if ever, have been to this land.

Note that CRT is not a thesis only about property rights, such that
without the appropriate legal mechanisms in place, one’s family cannot
inherit one’s property. Indeed, most property laws require that one’s
property, in the absence of a will, revert to one’s next of kin when one
dies. If Israel’s appropriation of Palestinian refugee lands in Israel were
itself illegal, then even if CRT were simply about property, we cannot
easily dismiss the claim that the descendents of the original refugees,
were the latter to now be dead (and many are not), are not entitled to
the property.3®

Still, CRT concerns more than property rights, asserting rights that
stem from historical connections to the land and from an objective
sense of belonging to the land. The descendents of the first wave of
refugees are not merely connected to the latter by the causal mechan-
isms of biological birth, but also as members of the same people, the
Palestinians, belonging to generally the same culture, history, identity,
and politics. More importantly, however, is that the descendents are
connected to the first wave of refugees by family ties. This means that
the children and grandchildren, and in some cases, the great grandchil-
dren of the original refugees form families not in a mere biological sense,
but also in the normative sense in which we understand the notion
of ‘family,” whereby emotional, cultural, historical, and other such ties
are established, maintained, and passed on (this is not an ironclad law
about families, but a true, general characterization).

Moreover, the Palestinian refugee problem is not old. The current
descendents of the first wave are not remote in time from the events
that, less than 60 years ago, led to the dispossession of their parents
and grandparents. Thus, the claim that the descendents have a histor-
ical connection to Palestine is not an inflated, overly subjective, or
false claim. This closeness in time establishes that the descendents have
a historical connection to the lands and homes of their parents and
grandparents in Palestine. The role of remoteness in time has to do
with how such connections establish, or are connected to, claims or
rights. I may be correct in claiming, for example, that I have a histor-
ical connection to Saudi Arabia by virtue of the fact that it is where
my forefathers originated hundreds of years ago. But this claim does
not, due to the remoteness of my ancestry, ground any rights or claims
I'have to reside there. The descendents of the original refugees, however,
are not remote in time from the events of 1948. Given the temporal
closeness, given their familial connections to the original refugees, and
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given the applicability of the rights in CRT to the original refugees, their
descendents also have these rights. In short, historical facts justify the
descendents of the original refugees’ possession of residency rights to
their ancestors’ original homes and lands.

The third component of legitimacy, a sense of belonging, also justifies
the descendents’ possession of the right to residency, but in a weaker
way. Although almost all the refugees, including the descendents, claim
a sense of belonging to Palestine, some of it is due to political bravado
on their part, to a desire to assert their attachment to the land in the
face of adamant Israeli refusal to acknowledge their demands, its role in
causing historical injustices, and its responsibility for this role (and in
the face of bad treatment at the hands of the Arab governments that host
some of the refugees). Sense of belonging cannot also as strongly justify
the descendents’ possession of the rights to residency as can historical
connections because it is difficult to see how one can have a full-blown
sense of belonging to a home, village, or land when one has never seen
or inhabited that home or village.?°

Nonetheless, the descendents do have a genuine sense of belonging. It
has two sources. The first is negative: the experience of being a refugee,
of statelessness, of not belonging to where one is. Indeed, even refugees
who live in the West Bank and Gaza, which are Palestinian lands, often
experience alienation because they are sometimes regarded by their
fellow Palestinians as not from these two areas. Such experiences of
not belonging fuel the sense that they can only belong to where they
originally came from. The second source is the positive connection they
feel they have to their original homes and lands, especially given the
political, familial, historical, and educational contexts. Those aspects of
the sense of belonging due to political bravado notwithstanding, they
have a genuine sense of belonging. It is expected, appropriate, and, most
importantly, rooted in a historical connection to the lands and villages
by familial ties.

To sum up, the descendents of the original refugees have the residency
rights asserted in CRT, with much of its justification found in their
strong historical connection to the lands, homes, and villages of their
parents and grandparents. If this is correct, their rights to residency have
also been violated. Their right of return would then be generated by
the same argument that showed the existence of the right of return for
the original refugees. Although the descendents were not expelled or
forcibly removed or made to leave by the Jewish troops in 1948 and
the early 1950s, the argument for the existence of the right of return
for the first wave of refugees does not hinge on these facts but on the
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fact that they are prevented from returning. It is this that violates the
descendents’ residency rights, thus grounding, by the above argument
for the right of return for the original refugees, the right of return for
their descendents.

Moreover, just as Israel bears the primary duty corresponding to the
original refugees’ right of return, it also bears the same duty corres-
ponding to the descendents’ right of return, since it is the party ulti-
mately responsible for preventing their return.

But, one might wonder, since the majority of the descendents of the
refugees and, indeed, some of the original refugees, have lived their
lives in Arab countries (most relevant here would be Jordan, Syria, and
Lebanon) or on Palestinian land (the West Bank and Gaza), and given the
existing cultural, historical, geographical, and political affinities among
the Palestinians, the Jordanians, the Syrians, and the Lebanese, do the
Jordanians, the Syrians, the Lebanese, and the (non-refugee) Palestinians
not have duties to settle the refugees, or at least some of them, in,
respectively, Jordan, Syria, Lebanon, and (the future) Palestine?” Why
should Israel bear the primary duty to allow the return of the refugees?

The above Arab peoples do have duties towards the refugees, but these
duties are ‘non-primary.’ Insofar as the Palestinian refugees have a right
of return, then, given the logic of the right, the refugees have a choice
as to whether to return to Israel. That is, the content of the right is the
option of returning to the villages and lands in Israel. Because some
refugees might opt not to return and would choose to reside elsewhere,
these cases require countries other than Israel to settle the refugees.
Which countries have this corresponding obligation, and how they are
to divide the refugees between them, are open questions, though Jordan,
Syria, Lebanon, and the (non-refugee) Palestinians, in virtue of their
cultural, historical, and political ties to the refugees, are obvious candid-
ates. Now if the argument that the right of return exists is sound, these
refugee claims against other countries are ‘non-primary’ because the
right is a claim against Israel, first and foremost: Israel is the state with
sovereignty over the sites of the refugees’ villages. So the ‘non-primary’
duties or obligations held by countries other than Israel are derivative
from the right of return, not established independently of it (though
there might be such claims that stem from our moral obligations to each
other as human beings).*8

Having argued that the right of return exists for the first wave of
refugees and their descendents, we can now see that it is a moral right. At
its core, it is the right of the Palestinian refugees to be allowed to return
to the sites of their homes, villages, and lands and to carry out their
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lives there as they see fit (within moral bounds). Because the right of
return is about some human beings'—the Palestinian refugees’—ability
to chart their lives as they choose, it is a basic, fundamental right,
and so is a moral right. The reasoning is not that because the rights
to residency asserted in CRT are basic rights and therefore restitution
rights stemming from their violation are also basic, moral, rights; this is
fallacious reasoning.® Rather, the right of return is a basic right because
of the nature of the restitution involved, namely, being able to decide
what to do with one’s life by being allowed to reside in a particular
geographical area. No doubt, the Palestinian refugees can be given the
ability to chart their own lives by giving them options exclusive of
returning to Israel. Of course, this would not deny that the right of
return is a basic, and so moral, right. At best, it would show that the
right of return is not one of the most basic rights that the Palestinian
refugees, in virtue of being human beings, in general have, such as rights
to freedom, security, life, and to live somewhere. But it would still be
a basic right to Palestinian refugees: because of their strong historical,
cultural, political, and familial connections to Palestine, denying them
this right is tantamount to denying them the ability to chart their lives as
individuals belonging to a particular people stemming from a particular
way of life.

We can also see how the right of return is both a freedom and a
security right. It is a freedom right because it provides the refugees with
the ability to chart their lives as they see fit. It is a security right because
of the kind of freedom right that it is: without it, people cannot be secure
in their lives. Without the ability to plan my own life, there would be
very little security in it; everything basic and important that I desire to
do or achieve would be hostage to the dictates of others.

3.3. Replies to possible objections

There are three important objections against the existence of the right
of return. First, due to the statute of limitations, the right has ‘expired.’
Second, because the right is impossible to implement, it does not exist.
Third, there are considerations that render the refugees to have lost the
right. I will take these up in turn.

It is reasonable to ask whether there is a statute of limitations of sorts
that applies to the Palestinian refugees, especially in light of the fact that
the refugees are now in their second, third, and even fourth generations.
If the right of return has somehow expired, then, obviously, it no longer
exists.
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Usually, the concept of the statute of limitations is a legal one. It would
beinstructive, then, to briefly review some salient aspects of international
law that apply or might apply to the Palestinian refugees. Article 13 (2) of
the Universal Declaration of Human Rights (1948) states, ‘Everyone has
the right to leave any country, including his own, and to return to his
country.’ If we accept that the country of the refugees is Palestine (a notion
rejected by some Israeli scholars, on the grounds that there was no country
of Palestine in 1948 and since), Article 13 then seems to claim that the
refugees would have the right to return to their country. The crucial point
is that the article does not mention any statute of limitations on
returning, though whether this is intentional is unclear.

The United Nations International Covenant on Civil and Political
Rights (December 16, 1966; entered into force March 23, 1976) is also
relevant. Article 12 (4) states, ‘No one shall be arbitrarily deprived of the
right to enter his own country.” No statute of limitations is mentioned.
Indeed, Article 12 (3) states, ‘The above-mentioned rights [freedom of
movement and residency within one’s state, and the freedom to leave
any country] shall not be subject to any restrictions except those which
are provided by law, are necessary to protect national security, public
order, public health or morals or the rights and freedoms of others,
and are consistent with the other rights recognized in the present
Covenant.’ Again, no statute of limitations is mentioned. Moreover, and
even though Article 12 (3) occurs before Article 12 (4), it is hard to see
why the provisions in (3) would not apply to (4). Although one can, in
connection with the Palestinian refugees, quibble about the relevance
of certain clauses to them, such as the notions of country and (Israel’s)
national security, the fact is that no statute of limitations is mentioned.

The United Nations Convention Relating to the Status of Refugees
(1950, entered into force in 1954) is also relevant. Applying the Conven-
tion to the Palestinian refugees,*° it does not mention a statute of limit-
ations regarding a time by which refugees’ claims to return to their
original countries expires. But again, as with the Universal Declaration
of Human Rights, this might not have been intentional.

Perhaps the most relevant aspect of international law is United
Nations General Assembly Resolution 194 (see Section 1). Again, this
Resolution does not mention any statute of limitations. Indeed, that
it has been continuously affirmed indicates that the General Assembly
does not intend, for the near future, to impose a statute of limitations
on the return of the Palestinian refugees.

We can cautiously conclude that international law is silent on the
issue of the statute of limitations when it comes to refugees. Indeed,
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according to Quigley, the ‘answer given by the law ... is that the right [of
return] continues until such a time as a displaced individual voluntarily
abandons the attachment to the home area’ (1999, pp. 161-2). Quigley
gives as an example a refugee who decides to reside permanently, and
who is naturalized, in another state (1999, p. 162). This, however, takes
us into issues of the voluntary giving up on one’s right of return, issues
I discuss in my reply to the third objection.

But even if legally there is no limitation on the right of return, can
a case not be made for a moral statute of limitations? For, surely, with
the passage of time people’s claims to return to their original places of
residence diminish in force. Humanity’s history is riddled with cases
of displaced peoples, and it is obvious that there is little moral force
to demands to return to one’s country after hundreds of years have
elapsed.*! However, although it is true that as time goes by demands to
return diminish in moral force, it is unclear how long it takes for claims
to return fully expire. Moreover, given that the Palestinian refugees were
rendered refugees only less than 60 years ago, it is safe to assume that
their claims to return have not expired. This conclusion is strengthened
by the fact that the majority of refugees are easily locatable and that
most of their properties are documented (Fischbach, 2003).

Moreover, Israel, specifically, is not in a strong position to apply the
statute of limitations to Palestinian refugees, because of its own Law of
Return—passed in the Israeli Knesset unanimously on July 5, 1950—that
allows any Jewish person to become an Israeli citizen upon entry into
Israel. This law expresses the idea that the Jewish people have claims
to the land of Palestine based on historic and religious connections. So
if any Jew has the right to settle in Israel, even if he and his ancestors
have not been to, let alone resided in, the area for hundreds and even
thousands of years, it is difficult to see why Palestinian refugees, who
also have claims to the land, should not be allowed to return, no matter
the length of the elapsed time. However, because the Law of Return
might be justified on grounds other than historical claims to the land,
we should not make much of this point (see Section 4).

So while international law is, at worst, silent on and, at best, very
permissive of the issue of the statute of limitations, morally speaking,
the right of return has not expired due to the short length of time since
1948, to the fact that most refugees can be located, and to the existence
of documentation of their property.

Let us now turn to the second objection. If the refugees have the right
of return, it follows that it is permissible that they return. However, if—
for some reason—they cannot return, then, logically, it cannot be that
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it is permissible that they return, for permissibility depends on ability.
If the refugees were not able to return, then it would not make sense to
say that it is permissible that they do so. Hence, they would have no
right of return, for the existence of the right logically depends on the
embodiment of an option, one fork of which is permissibility.

The crucial premise in this objection is that the refugees cannot return,
which may be supported by two reasons: first, there is no room for the
refugees; second, even though there isroom, their houses have either been
demolished or are being lived in by Jewish Israelis (or others), and their
lands are being cultivated and are owned by Jewish Israelis (or others).

One Palestinian scholar, Salman Abu Sitta, has written, and continues
to write, on this topic. His conclusions are highly important, and I know
of no research that has refuted them. A summary of the relevant aspects
of his work is important to address the second objection.

Abu Sitta argues that the majority of Israeli Jews (67 percent to about
3 million) is concentrated in one area that makes up eight percent of
Israel’s territory. This is basically the central coastal plain, containing
Tel Aviv, and is the same area that the Jews lived in prior to the creation
of Israel in 1948 and that was acquired during the British Mandate.*> A
second area, comprising six percent of Israel, contains about 10 percent
of the country’s Jewish population. This second area is the land that
encircles Lydda and Ramleh (1508 square kilometers), having a mixed
population of Palestinian Israelis (90 000) and Jewish Israelis (440 000).
‘Thus, 77 percent of Jews live in 15 percent of Israel’s area’ (Abu Sitta,
2001b, p. 303). The third area comprises two large chunks of land, one
in the north (roughly, the areas around Acre, Safad, Tiberias, Nazareth,
and Baysan) and one in the south (roughly, the area around al-Majdal
and the Negev desert): ‘“This is the land and heritage of about 5 million
refugees who were expelled from their homes in 1948 and their descend-
ents’ (Abu Sitta, 2001b, p. 303). There are Israeli Jews who live in this
third area (about 1 million), but they mostly (80%) live in ‘cities that
were originally Palestinian and are now mixed, or in a number of small
new “development towns”’ (Abu Sitta, 2001b, p. 303). If all this is
correct, and if ‘no room’ means ‘no geographical space large enough to
accommodate the refugees,’ the argument that there is no room for the
refugees fails (keep in mind also Israel’s Law of Return and its continuous
encouragement of world Jewry to immigrate to Israel). Not only is there
room for the refugees, it is roughly the same areas where the majority
of them resided (see Map H).*3

Moreover, the above discussion assumes that if the right of return
were to be implemented, all, or almost all, the refugees would return.
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This is, however, an assumption, and as far as the ‘no room’ argument is
concerned, its plausibility only gets weaker the fewer the refugees who
would actually return.

The second reason why the Palestinian refugees cannot return is that
their homes and villages no longer exist; there is nothing to return to.
However, it is worth quoting Abu Sitta at some length regarding this issue:

Another Israeli claim is that all village traces are lost and have been
built over by housing for new immigrants... The striking result is that
the sites of the absolute majority of such villages [the 530 towns and
villages depopulated in 1948] are still vacant. All village sites, except
one each in the subdistricts of Safad, Acre, Tiberias and Nazareth, are
vacant. Naturally, the area most affected is the coastal strip, especially
in the Tel Aviv suburbs. There, a dozen village sites have been built
over as a result of the expansion of the city. The displaced refugees
from these built-over areas now number 110,000, or only 3 percent of
all registered refugees... A number of village sites west of Jerusalem,
and north and south of Tel Aviv, have been built over. However, well
over 90 percent of the refugees could return to empty sites...The
accommodation of the returning refugees from the affected villages
[ by Israeli construction] is fairly simple, at least from an operational
point of view: they could retain the property rights and grant a forty-
nine year lease to existing occupants, most of which are institutions.
Meanwhile, they could rent or build housing for themselves in the
vicinity. (2001b, p. 304)

So while most of the houses in the abandoned villages have been demol-
ished, the sites themselves remain vacant. If the majority of the refugees
can return to these sites, they would fulfill what it means to have the
right of return: the return to one’s land and village area.

Walid Khalidi’s All That Remains (1992), corroborates the findings of
Abu Sitta, especially as far as the issue of empty village sites is concerned.
Of the 418 villages documented in Khalidi’'s book, 79 of their sites were
fully built upon, partly built upon, or partly inhabited by Jewish Israelis
(in those cases where some of the original houses are still standing). In
the last type of case, in about six villages, Israeli Jews inhabited only
one house on each village site. This is approximately 19 percent of the
total. A number of the empty village sites are used as grazing grounds or
are partly cultivated by nearby Jewish settlements.** Thus, the majority
of the village sites are empty. In principle, then, the majority of the
refugees can return to them.
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But this leaves us with a crucial issue. If the right of return is the
right to return to one’s home, then how can it be fulfilled if the homes
no longer exist? How can it be fulfilled if residents live in some of the
homes (in some of the village sites and in many urban places as is the
case with most Palestinian homes in West Jerusalem and other cities)?
This is the claim that the right of return does not exist because there
is nothing to which to return. It often underlies claims by Israeli and,
indeed, some Palestinian officials to the effect that there is not much
difference between the refugees returning to inside Israel or returning
just a few miles across the green line into a future Palestinian state. After
all, if you have to rebuild, what difference does it make if you do so in the
West Bank?

However, based on PCPR, the refugees are entitled to the closest
possible restitution. In this case, ‘closest’ means the option to continue
their lives in the areas where their original houses used to exist. Hence,
even if the refugees’ original houses were destroyed, the right of return
entails the option to be restituted in the closest possible way to what
is lost. Of course, some of the village sites (as opposed to the lands
around the sites) are now cultivated or used as grazing fields by nearby
Jewish settlements, so an accommodation would need to be reached
for both people to live off the land. The cases in which the homes
of the refugees still stand but are inhabited by Israeli Jews (or others,
as the case may be) are more complex, for it may be impermissible
that the newer inhabitants be evicted from their homes, if CRT applies
to them. Briefly, however, closest restitution to the refugees would
entitle the refugees to build next to their original homes if they so
choose and if feasible, to retain property ownership of the houses (if
they originally owned them) and lease them to the current occupants,
and so on.

The above sketch of the return of the refugees is programmatic yet
shows that there are no in-principle, theoretical obstacles to the return
of the refugees. The actual mapping out of the return and the details of
how it will work are basically non-philosophical issues and so require
separate treatment.

The third objection against the existence of the right of return has to
do with how this right can be rendered non-existent. This can happen
in at least three ways (ways by which rights in general can become
non-existent): The refugees could waive their right of return; they could
forfeit it; or a higher authority, especially a government, could render it
void.*s
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One can usually waive one’s right to X by consenting to let someone
else have X, or by declaring that one no longer wants X. Have the
Palestinian refugees waived their right of return in such ways?

One pervasive argument offered by many who deny the existence of
the right of return asserts that the Palestinians who fled their homes
did so at the behest of certain Arab governments. In so doing, they
left voluntarily and thus have relinquished their right of return. I have
argued above that the only sense of ‘voluntary’ this argument needs to
succeed is corroborated neither by history nor by common sense.

One other argument that, if sound, would entail that the Palestinian
refugees have waived their right of return is that of ‘population
exchange.” Roughly, the reasoning claims that since there were Jewish
refugees from other Arab countries who went to Israel, and since there
were Palestinian refugees from Palestine who went to different Arab
countries, this is tantamount to an exchange of populations. Through
this exchange, the Palestinian refugees have (implicitly?) waived their
right of return (Karmi, 1999b, pp. 206-10; Abu Shakrah, 2001).

Setting aside the issue of the circumstances under which Jewish Arabs
left their original countries, the fact is that even though there are
Palestinian refugees, there are no longer Jewish refugees from Arab coun-
tries in Israel, mainly because they have settled in Israel and have, for
the most part, willingly become Israeli citizens. (This does not mean
that they are not entitled to compensation for property left behind; they
are.) But the Palestinian refugees have not been given citizenship in
some countries (such as Lebanon and Syria), they have not given up on
their right of return, and they have not considered themselves part of an
exchange of populations. Thus, even if both Israel and the Arab coun-
tries hosting the refugees have undertaken an agreement to exchange
the two refugee populations (something which did not happen), this
would not negate the Palestinian refugees’ right of return.*®

Given that the Palestinian refugees have, if anything, been insisting on
their right of return,*” and given that the above two arguments are uncon-
vincing, it seems that the refugees have not waived their right to return.

Have the Palestinian refugees forfeited their right to return? Generally,
one way to do so is to just ‘let it lie: ‘If the prize in the lottery is the priv-
ilege of dining on an evening of my choice with the Vice-President, I may
simply make no choice, I may forfeit the privilege, and without fault’
(Thomson, 1990, p. 361). But Palestinian refugees have not forfeited
their right to return by letting it lie. Most of them, as I mentioned,
have been insisting on it. Perhaps for some subclass of Palestinian
refugees—those who reside in places where they are happy to be and



106  The Right of Return

who have no intention of living somewhere else, let alone returning to
Israel/Palestine—it may be true of some of them that they have forfeited
their right to return by letting it lie (‘true of some of them’ because
the characterization of this subclass might not be sufficient for all its
members to have forfeited their right to return by letting it lie; one may
have no intention of relocating from one’s residence and yet insist on
the right—the ability, the option—to being allowed to return). What it
means to forfeit a right by letting it lie is not obvious, especially with
respect to the right of return. Nonetheless, most Palestinian refugees
have not forfeited their right by letting it lie. If anything, they have
been demanding it.

One other way to forfeit a right is by aggressing against someone. If I
attack Tom, and the only way for Tom to defend himself is by harming
me, [ forfeit my right against being harmed by Tom (and arguably by
those who can interfere to defend Tom). Tom cannot defend himself
by harming me in any way he chooses. If I attack him with the aim
of pinching his arm, he cannot defend himself by killing me if he has
other options (indeed, he may not kill me even if that is the only way he
can prevent me from pinching him). So how does this translate to the
Palestinian refugees? One can argue that since they were, and continue
to be, aggressors, they forfeit their right to return.

There is no denying the fact that a number of refugee Palestinian men
(and a few women) engaged and continue to engage in military oper-
ations against Israel, mostly from Lebanon (very roughly from 1970 to
1982) and Jordan (very roughly, during the 1960s), with some plausibly
described as terrorist. Moreover, shortly before the borders with Jordan
were controlled more efficiently (during the early 1950s), a number of
refugees tried to enter their lands through the armistice lines (‘green
lines’) with Jordan.*® Initially, almost all these ‘infiltrator’ refugees went
back to try to retrieve personal property or to harvest their crops.
Israel’s policy against them was extremely harsh, and subsequent ‘infilt-
rators’ were bent on exacting revenge by killing Israeli civilians. Today,
barely any refugees from the three neighboring Arab states engage in
such military operations against Israel; the ones who do come from
refugee camps inside of the West Bank (and their numbers have been
diminishing since Israel started constructing its wall), and very few from
the Gaza Strip, since the Strip is effectively sealed.

The question, however, is what this would show. First, it would not
show that all, most, or even many refugees were and are aggressors.
Second and more important, assuming that most refugees are aggressors,
we must ask whether their aggression entails their forfeiture of the right
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of return.*” Given the history and the politics of the Israeli-Palestinian
conflict, their aggression is an attempt to address and redress past griev-
ances. The general aim of the aggression on the part of the Palestinians,
refugees or non-refugees, is not to annihilate the Jews, as some contend,
but to restore a just situation in the region.>® Although this entails the
aggressors’ forfeiture of some rights, perhaps even the right of return of
the individual aggressors,>! it does not entail the forfeiture of the right
of return in general or for the other, non-aggressing refugees. The most
we can say is that given the level of hostility between the two parties,
the right of return should be implemented only as part of a compre-
hensive, just agreement, since there is general resentment between the
two populations.

But perhaps the issue that underlies the aggression worry is not that
the Palestinian refugees are aggressors, for obviously the overwhelming
majority are not, but that many of them would aggress were they able
to, given the hostility between the two main parties. But, of course, it
is debatable whether an intention to aggress is sufficient for forfeiting
rights. Moreover, if the refugees have such intentions, it is because they
are denied their rights. That is, remove the causes of their hostility and
you remove these intentions. So we cannot use such intentions to deny
the refugees rights when those very intentions are caused by the denial
of these rights.

This leaves us with the possibility that a higher authority, espe-
cially a government, can make one cease to have rights. Have any
governments proclaimed that the Palestinian refugees have no right of
return? No Arab government has claimed this, nor has the Palestine
Liberation Organization, nor the Palestinian Authority, although it is
unclear whether the last endorses certain peace proposals (e.g., the
Geneva Accords) that annul the right of return. The United Nations
also has not made such a proclamation. The only government that
has done so is Israel.> But under what conditions can a government
make one cease to have a right? Two plausible conditions are that
‘the lawmaker is legitimately the lawmaker of the society, and the
lawmaker acts [morally] permissibly in depriving of the legal privilege’
(Thomson, 1990, p. 356). The first of these two conditions renders
void the declarations of the Israeli government, for Israeli politicians
are not the legitimate lawmakers of the Palestinian refugees (this also
applies to Arab governments and any other non-Palestinian represent-
ative lawmakers and governments).

However, even if the Palestine Liberation Organization or the
Palestinian Authority has actually annulled the right of return, this
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would not render the refugees lacking the right. For even if a govern-
ment legitimately represents its people, it can only make the people,
individually or collectively, lose a right if it acts morally permissibly in
doing so, according to the second condition. And this issue cannot be
settled until we decide whether there could be compelling moral reasons
for doing so. So far we have seen that there are not.

So the objections against the right of return’s existence fail. Given the
positive argument for its existence, I conclude that the right of return
for the Palestinian refugees does indeed exist.

But suppose someone now exclaims, ‘So you have established the
right of return’s existence. Big deal. We all have all sorts of rights. The
important issue is when and under what conditions we can exercise
those rights, and when and under what conditions they can be over-
ridden. Showing that the right of return exists does not show that it
should be implemented, which is the really important issue.’

This reasoning is partly correct: issues surrounding the implement-
ation of rights and the permissible overriding of these rights are very
important. But showing that rights exist is also very important, because,
as stated earlier, rights are constraints on people’s behavior towards each
other. Showing that a right exists shows that people may not behave in
just any way they desire towards those who have that right. For, first,
right-holders are able to morally demand (as opposed to merely request)
that others—those against whom the rights are held—act or refrain from
acting in particular ways towards them. The Palestinians’ right of return
is one they have primarily against Israel and secondarily against the
international community; it is a right on the basis of which they can
demand to be given the option of returning.

Second, especially in the case of important and basic rights, high
amounts of goods are needed to permissibly override these rights. Since
the right of return is a basic and important right, not just any justi-
fication for its non-implementation will suffice. The justification must
show that there are extremely important goods (possibly also including
other, competing rights) whose existence is at stake, goods that would
not be obtained or that would be lost were the right of return to be
implemented.

4. The implementation of the right of return

Granted that the right of return exists and that it is a moral right, should
it be implemented? Or are there considerations that justify overriding it?
If there are moral goods that can obtain only by overriding the right, are
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they important enough to justify this? There are a number of different
such goods; in discussing them, I conclude that none is strong enough
to justify overriding the right of return. To re-emphasize, the moral
goods need to be quite strong to justifiably override the right of return;
if minor goods can do the job, rights would be pointless. Because the
right of return is no trivial right, these moral goods do indeed need to
be quite strong.

4.1. Rights-based goods

Some of these moral goods are rights-based and some are consequences-
based. I start with the former, discussing two arguments on which they
rely.

The first argument—a variation of the ‘no room’ argument discussed
above—states that if Jews possess a comparable right of return to historic
Palestine, the two groups’ rights would clash, resulting in a philosophical
stalemate such that only one group’s right of return can be implemented.
Since Jews already inhabit Israel, and since Palestinians can settle in
Arab countries, the latter’s right of return should be the one to not be
implemented.

This argument is not convincing. First, there is no good reason to
believe that Jews have a comparable right of return. Second, the two
groups’ rights need not clash.

How might a right of return for Jews to historic Palestine be justi-
fied? One way is to consider Diaspora Jews as refugees. Shlomo Avineri
writes, ‘It was because of [the Jews’ link to the Land of Israel] that Jews
were considered by others — and considered themselves — not only a
minority, but a minority in exile’ 1981, p. 3; emphasis in original). But
assuming that Jews outside Israel are refugees, this is not sufficient to
ground a right for their return, for it has been about 2000 years since the
destruction of the Second Temple and the eventual dispersal of the Jews
from Palestine in the second century. No matter how generous we are in
stretching a moral equivalent of a legal statute of limitations, it would
probably not extend to 2000 years. Thus, given the length of elapsed
time, any right of return of the Jews has ‘expired.’

Perhaps a more convincing way to ground a right of return for Jews
is to think of ‘minority in exile’ as meaning not ‘refugee’ but ‘being
out of place.” Avishai Margalit and Moshe Halbertal (1994) argue for
the existence of an individual’s right to culture, a right from which we
might derive a Jewish right of return (the authors do not use the right
to culture to ground such a right). Margalit and Halbertal argue that the
right to culture is the right to three things: (i) the ability to ‘maintain
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a comprehensive way of life within the larger society without interfer-
ence, and with only the limitation of the harm principle’ (p. 498); (ii)
‘the recognition of the community’s way of life by the general society’
(p- 498); and (iii) ‘the support for the way of life by the state’s institu-
tions so that the culture can flourish’ (p. 499). Margalit and Halbertal
justify the right to culture on an individual’s interest in belonging not
just to any culture, but to his or her specific culture: ‘In our view, which
links the right to culture with identity rather than freedom, every person
has the right to her own culture and not merely to culture in general’
(p. 506).

Assuming that Margalit and Halbertal are correct, would the right to
culture ground a right of return for Jews to historic Palestine?>® One
argument might be as follows: if every Jew has a right to culture, and if
Israel contains a thriving Jewish culture, every Jew would have the right
to move to Israel to satisfy his right to culture.

The conclusion, however, does not follow. Whether ‘Jewish culture’
refers to a specific sub-group of Jewish culture (e.g., the ultra-Orthodox
in Israel, one of the examples that Margalit and Halbertal give) or to
monolithic Jewish culture, it does not follow from the fact that, say,
an ultra-Orthodox Jew has a right to the culture of ultra-Orthodox Jews
that he has the right to that culture in Israel. This follows only if the
only ultra-Orthodox Jewish community left in existence is the one in
Israel, something not in fact true. The same reasoning applies to a mono-
lithic Jewish culture. Thus, the right of a Jewish person to a subculture
or Jewish culture would ground his right of return to historic Palestine
only if that subculture (or Jewish culture) exists only in historic Palestine
(with no other overriding conditions). Since this does not characterize
Jewish subcultures (excepting perhaps Sephardic Jews from Arab coun-
tries) or Jewish culture in general, such a right to culture would not
ground a right of return for Jews.

Finally, because Jews are not merely a religious group (many are
secular), religious connections to Israel will not justify their right of
return. And even if Jewish identity were merely religious, it does not
follow that they have a right to return to historic Palestine, just as it
does not follow that Muslims have a right to return to Saudi Arabia or
Christians to Palestine from the fact that these religions have their roots
in those places.

It seems difficult, then, to show that there is a right of return for Jews
to Palestine. As I have argued, historic links are too remote in time,
cultural links too weak, and religious links not encompassing enough
to ground this right. The only contender left is to understand Israel as a
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refuge for Jews: like all persons, Jews have a right to lead safe lives and
free from harassment, but owing to anti-Semitism, they may deserve
some priority. Since Israel is the Jewish state, it follows that Jews have a
right to move to Israel to seek such lives. Thus, a right of return for Jews
would be grounded on their right to security and well-being.

But this argument is also invalid. Supposedly, the right of return for
Jews to Israel or historic Palestine is based on their right to lead secure
and free lives. But it does not follow that they have a special right of
return specifically to Israel. If, for example, Canada starts to persecute
its Jewish population, it follows that Canadian Jews have the right that
such persecution cease and that all necessary measures be put in place
to prevent present and future persecution. Also, if such persecution does
not cease, Canadian Jews have the right to leave Canada to a safer place.
But it does not follow that they have a right to go to historic Palestine
any more than it follows that they have a right to go to Sweden (under
Israel’s Law of Return, Canadian Jews would be allowed into Israel,
but this law confers a legal right of return and so itself requires moral
justification.)

Thus, even though it is good or desirable that Jews return there, they
have no right of return to historic Palestine.

But suppose for the sake of philosophical inquiry that such a right
does exist. What follows regarding the Palestinian refugees’ right of
return? Unless we assume an ensuing clash of rights, nothing, really.
Both Jews and Palestinian refugees would have a right of return to
historic Palestine, a situation containing no philosophical difficulties.
Rights of return are not exclusive of each other. If each of X and Y
has the right to return to a country, both can return. Practical diffi-
culties, such as lack of enough water, can be addressed by importing
water from other regions or building desalination plants. Thus, neither
Jews nor Palestinian refugees have to give up their rights of return to
accommodate the other.

Another potential right that might clash with the Palestinian refugees’
right of return is that of Israeli-Jewish self-determination: Israeli Jews, as
a people, have the right to national self-determination. If they determine
that they do not want the Palestinian refugees to live among them,>*
we seem to have a clash of rights. On the one hand, the Israeli Jews
have the right, stemming from the right to self-determination, to refuse
the return of the Palestinian refugees. On the other, each individual
refugee has the right to return. Could it be that the former right trumps
the latter because it protects highly important moral goods?
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Assuming that there is such a right, that it is properly justified and
formulated, and that it should be construed along national lines,> it
is, like any right, constrained by what we can permissibly do to others
in exercising it (Margalit & Raz, 1990). When positioned against the
Palestinian refugees’ right of return, we need to ask what it is about
Israeli Jews’ right to national self-determination that would permissibly
block the implementation of the right of return, for it does not follow
from the mere assertion of the Israeli Jews’ right to self-determination
that it is permissible to infringe the refugees’ right of return. That is,
the right to national self-determination cannot, as such, permissibly
block the implementation of the right of return. We need to inquire
into the possible moral reasons underlying the right to national-self
determination that block this implementation.

The possible answers to this question bring us to consequence-based
moral considerations that could justify overriding the right of return.

4.2. Consequences-based goods

One possible moral reason is that Israeli Jews would be endangered were
the refugees to return. The argument—specific to the conflict with the
Palestinians—goes as follows: there is a tremendous amount of enmity
between Israeli Jews and Palestinians. To allow the refugees to return is
to implant a hostile population in the middle of another that happens
to be its object of hostility. This endangers the lives of Israeli Jews.
Since preserving human lives is a greater good than allowing refugees
to return, the right of return can be permissibly overridden.

This argument, while common, is not convincing for two reasons.
First, it does not inquire into the reasons for Palestinian anger (I focus
on anger rather than hate because anger is the root of the issue; the
hate, when it exists, stems from the anger), an issue in need of airing to
ascertain whether the Palestinian refugees would indeed pose a threat to
the Israeli Jews. Put simply, the Palestinian refugees are angry at Israel
because they rightly see it as the main cause of their dispossession and
as not only unwilling to take any responsibility for their dispossession,
but as taking a misleading attitude towards them, presenting them as
hate-filled and intent on destroying Israel. Such Israeli attitudes and
postures justify Palestinian anger. If Israel were to acknowledge its role
in the dispossession and offer a sincere apology, much of the anger
would simply go away.>¢ Imagine, then, if Israel were willing to give the
refugees the option to return and to live in dignity with Israeli Jews. Not
only would the anger go away, I bet it would also be probably replaced
with trust, gratitude, and possibly affection.
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This point is common in the philosophical literature: emotions are
parasitic on beliefs; change the beliefs, and you, eventually at least,
change the emotion. If I am angry with Steve because I think he insulted
me, my anger would go away on discovering that he did not actually
insult me. Now if my anger at Steve is due to a serious grievance, and
if Steve continues to neglect my demand for an apology, justification,
or even reparation, my anger is likely to grow, perhaps mutating into
hatred. The same analysis seems to apply to groups of people, rather
than just individuals.

Israel is not only guilty of being the main cause of the refugee problem
but also of refusing to acknowledge its role in it and of perpetuating a
miserable life for a large number of refugees, namely, those who live
under its rule in the West Bank and the Gaza Strip. The conditions that
the Palestinians have to go through at the hands of the Israeli army and
authorities justifiably make the Palestinians angry. But this anger is not
against Israeli Jews as such.5” So when their oppression ends, and when
the refugees are restituted, their anger and hostility will wither away.

The second way, however, in which the argument under discussion
goes wrong is in confusing the general acceptance of implementing the
right of return with how the right of return is to be implemented. To
agree to implement the right is not necessarily to agree that right now
the refugee population should move back to Israel. The implementation
of the right requires careful study, such as mapping out the areas to
which the refugees are to return, in what stages, how many are to return
at each stage, and who are the first to return. More importantly, it must
occur as part of an overall, just peace agreement that allows both people
to trust each other (after all, it is not just the Palestinians who ‘hate’ the
Israeli Jews; the hate is mutual). Otherwise, any implementation of the
right of return would probably be disastrous.*®

It is important to mention a variation of the above argument not
specific to the contemporary I-P conflict, but having an older time-span:
Palestinians are anti-Semites, and no peaceful resolution with Israel will
reduce their danger to Israeli Jews, for, unlike what is premised in the
first variation of this argument, the Palestinians’ hatred has nothing to
do with grievances and much to do with the usual age-old hatred of
Jews.>® As Benjamin Beit-Hallahmi puts it, ‘Tying opposition to Israel or
to Zionism to anti-Semitism has become a great excuse and a favorite
rhetorical device for the defenders of Zionism. Everybody speaking out
against Israel or Zionism is labeled anti-Semitic, and thus all criticism is
effectively silenced and blocked’ (1992, p. 173).
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This argument attributes to the Palestinians anti-Semitism as the
specific cause for their behavior towards Israeli Jews, in contrast to
what the Palestinians explicitly declare this cause to be (legitimate
grievances). Yet the historical evidence affirms the Palestinian claim.
The Palestinians’ enmity towards Israeli Jews started when Palestinians
became aware that some Jews were planning to convert Palestine into
a Jewish state and when some Jews bought lands in Palestine and
evicted the Palestinian workers and farmers, hiring Jewish ones in their
place.®® Given this early history, given that prior to this time relations
between Arabs and Jews during the Ottoman empire were generally
amicable, and given what we know about what happened since Israel
came into being, we need to choose between two explanations for the
Palestinians’ enmity, the first attributing it to genuine, or perceived,
grievances against Zionist Jews, and the second attributing it to anti-
Semitism. It seems that the better explanation is the first. After all, the
Palestinians are not the only people who have developed anger due to
dispossession and oppression; one might even call it human nature. At
best, one can say that if some Palestinians are indeed anti-Semitic, this
is because the intensity of the I-P conflict has bred much hatred.®! Note
also that quite a few Jews (Israeli and non-Israeli) offer their share of
anti-Arab speeches, attitudes, and behavior.%? If one were to claim that
they are racists, one good reply would attribute such vehement beha-
vior to the frustration of the conflict. But then why not apply the same
explanation to the Palestinians?®® In short, attributing anti-Semitism to
the Palestinians neglects obvious historical and psychological facts and
seems to be a way of absolving Israel from any causal and moral role in
the conflict.

The major reason usually given as to why the Palestinian refugees
should not be allowed to return is that the Jewish character of Israel
would be eroded, that Israel would no longer be a Jewish state. Typically,
this claim is understood in terms of numbers: the Palestinian refugees,
given their higher birth rate, would soon outnumber the Jews.%*

Note first that although there are quite a few philosophers who believe
that preserving a national group is a moral good (either as good in
itself or derivative from other goods, such as the good of the individuals
comprising the national group), few think that this good can trump
all other moral considerations (Kymlicka, 1989; Tamir, 1993; Dummett,
2001).% For example, Jean Hampton argues that the right to reside
somewhere is stronger than the right to preserve the culture of a group,
and that ‘a nation cannot prohibit citizenship to non-nationals when
substantial numbers of non-nationals have lived long, productive lives



Halwani 115

within the territory of the state and require citizenship in order to live
on an equal basis with other nationals’ (1997, p. 235). In other words,
denying such citizenship would come at the cost of inequality, and
no democratic state could morally accept this. Preserving a culture or
a national identity is not such a strong moral consideration to trump
all, or even most, others. Regarding Israel, a massive return of the
Palestinian refugees means that in a short time the Palestinians would
vastly outnumber the Israeli Jews, rendering the latter a minority. Thus,
if we understand ‘Jewish character’ in terms of numbers, Israel’s Jewish
character would indeed be negatively affected.

But why is this a moral issue? Unless we assume that the Jewish
minority will be ill treated, we cannot simply claim that maintaining
a Jewish majority is a matter of important moral force. And we cannot
assume that the Jewish minority will be ill-treated, for the return of
the refugees, as such, says nothing about their behavior towards Jews,
including the possible political arrangements that would be in place after
their return. So we need a defense of the claim that maintaining a Jewish
majority is a moral good strong enough to trump the implementation
of the right of return. Indeed, given Hampton'’s argument, unless tied
to important goods (e.g., preserving culture and identity) we have not
the remotest reason to believe that maintaining a numerical majority
has any moral standing.

With one exception, any non-numerical meaning of ‘Jewish character’
is morally pernicious, such as maintaining a form of discrimination in
favor of the Jewish population of Israel. The exception is that ‘Jewish
character’ means that the state of Israel has a distinctive Jewish culture
to it. The idea here is that allowing the refugees’ return would erode
this distinctive cultural aspect. Since this is a moral good, it justifies
overriding the right of return.

To address this argument, let us assume that there is such a thing as
one Jewish cultural aspect to Israel—a tall order, since Jewish Israelis
have different cultural backgrounds.®® Is there a reason to think that
the Jewish character of Israel understood in this sense would be eroded?
Many countries, such as Canada, India, Lebanon, and Switzerland, have
ethnic or religious majorities but whose minorities maintain their own
cultural distinctiveness such that they rub off on the country as a whole.
Moreover, Israel—like Canada—can see to it that it has both Jewish
and Palestinian cultural aspects. For example, the state’s school system,
national symbols, languages, and, among others, political structure can
reflect these two. Moreover—and suspending the assumption of having
one unitary Jewish culture—Israel has a large number of Palestinian
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citizens and of Jews who came from Arab countries (mostly in the
1950s), both of whom have many cultural affinities with Palestinians.®’
The point is that having the Palestinian refugees return would not
impose an alien culture on the Israeli one, since the latter is already
diverse and contains cultural connections with Palestinian culture(s).

This conclusion would be true even if cultures have rights to not be
‘submerged,” to use a term from Michael Dummett, who claims, ‘The
right is one possessed by groups united by race, religion, language or
culture: such groups have a right not to be submerged’ (2001, p. 14). He
claims that this right is of limited applicability (p. 14) and that usually
the culture of immigrants has only a ‘faint, and usually beneficial’ influ-
ence on the host culture, ‘unless the number of immigrants is very large,
or their culture powerfully dominant’ (p. 15).

Not explicitly defining ‘the right not to be submerged,” Dummett
mainly gives examples: ‘In Malaya the influx of Chinese, serving to
promote commerce, and on a lesser scale of Indians to work the rubber
plantations, came very close to reducing the Malays to a minority in
their own land’ (pp. 15-6). This example indicates that reducing a popu-
lation to a minority in its own land is one form of cultural submersion
to Dummett. But it is difficult to see why this reduction as such entails
cultural submersion.®® Minority cultures, after all, thrive in many coun-
tries. Perhaps what Dummett should have claimed is not so much that
cultural submersion consists of reduction to minority status, but that it
is confined to small and isolated circles and reservations, such as what
happened to Native American and indigenous Australian cultures. Being
reduced to minority status would be necessary, then, but not sufficient,
for cultural submersion, since it is hard to see how a culture can be the
majority culture and yet be submerged.

Dummett claims that a nation’s right not to be submerged
derives from some notion of identity: ‘Each person’s sense of who he
is derives from many circumstances: his occupation, his ideals and
beliefs, but also from the customs and language he shares with those
about him...We each need to be able to feel at home somewhere;
not just in some locality, but within the institutions and among the
groups of those we are bound to by common endeavors and concerns’
(pp- 17-8). So the right not to be submerged is a group right based on
liberal principles: it ultimately derives from the individual’s need to feel
‘at home’ (p. 18). Because some cultures are fragile when it comes to the
cultural influence of others, ‘it is an injustice that immigration should
ever be allowed to swell to a size that threatens the indigenous popu-
lation with being submerged’ (p. 20). Adding that this is rare, one of
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the ways in which it can happen is ‘when a government is determined
to obliterate a minority, and sets about it...by systematically settling
large numbers in its territory who do not share the culture of the
original inhabitants. Examples from recent times are East Timor and
Tibet’ (p. 20).

Note that in connection to the Palestinian refugees (who Dummett
nowhere mentions in his book), Dummett’s argument is of tenuous
applicability. First, it is an empirical question whether the return of the
refugees would seriously threaten Jewish Israeli culture with submersion.
There are, moreover, numerous ways with which to ensure that Jewish
culture is not submerged were the refugees to return. Second, and in
connection with the issue of rights, Dummett’s discussion is about the
more common type of case whereby the culture threatening submersion
is one that has no claims to live with, or side by side with, the threatened
culture, claims based on prior injustices on the part of the latter culture.
This does not apply to the Palestinian refugees, for they do have such
claims. This second point, moreover, shows that, at worst, Dummett-
like arguments have no applicability to the Palestinian right of return,
or that, at best, they need to explain how strong the right not to be
submerged is in the face of such claims. Dummett does claim that the
right not to be submerged is not absolute, on the basis that refugees
and immigrants have rights against countries, especially wealthy ones,
to be given refuge. But note that these rights are not based on (at least
direct) injustices that the countries have committed against the refugees
and immigrants, but are anchored in our obligations towards each other
as human beings and as political groups (Dummett, 2001, especially
Chapter 3).

In short, if the issue was Israeli Jews’ ability to maintain their culture,
there is no good reason why having a majority of Palestinians endangers
this. More important, because the Palestinian refugees have a right to
return, the mere existence of such risks to cultural submersion are not
enough to override the implementation of the right. Even if the risks or
dangers were clear, imminent, and high, this would not show that the
right not to be submerged trumps the right of return, for the latter is a
claim specifically against Israel, based on the particulars of the history
of the I-P conflict, and not a general humanitarian claim. But given
that there are ways to safeguard cultural preservation, these risks cannot
justify the overriding of the right of return.

Note that the above considerations are sufficient to address arguments,
based on the idea of preserving Jewish national identity, advanced by
a number of supporters of Israel as a Jewish state. For example, Shlomo



118  The Right of Return

Avineri argues that Israel and Zionism are necessary to preserve Jewish
national identity: ‘Being Jewish meant not only personal commitment
to a set of beliefs or norms but also belonging to a Jewish public. One
could not maintain one’s Jewishness in isolation from other Jewish
people’ (1981, p. 218). The rise of nationalism in Europe meant that Jews
either became fully assimilated or faced the dilemma of being Jewish
and yet also belonging to another nationality (1981, pp. 8-10). Thus,
the only way to maintain being Jewish is for the Jews, as a people, to
live in their own state.

However, given that another people inhabited Palestine at the time
of the creation of the state of Israel, the creation of a Jewish state needs
to morally come to grips with this issue. The question is whether the
Jews can preserve their identity in a state comprised of another people.
Partition solutions (discussed in Chapter 4) fail since, briefly, they either
entail a form of ethnic cleansing of the Palestinians in order to main-
tain a Jewish state or they have to accommodate a sizeable Palestinian
population, in which case we are back to the very considerations offered
above about how a Palestinian sizeable presence would not necessarily
erode Jewish culture and identity. So the considerations offered above
do, in principle at least, indicate that there is no reason why preserving
Jewish identity cannot happen in a country shared with another people.
The country would have to be structured in such a way that Jewish
cultural and national preservation is one of its main interests and
goals.’

One important argument against the implementation of the right of
return does not specifically involve Palestinians or Arabs in general, but
centers on the Jews, given their history. It basically states that given a
history of anti-Semitism and the Holocaust, Jews need a state in order
to preserve themselves, literally, and not just culturally or nationally,
as a people. Denying the right of return to Palestinian refugees has
nothing, as such, to do with the Palestinians in general or the refugees
in particular, but with the Jews being able to be in one place where they
can decide on their own destiny. Such a state shields them from being
subjected to the political whims of others and enables them to preserve
their very lives.

This is a powerful argument, rightly appealing to our sympathies
towards the Jews and their need for their own state. But it must address
some difficulties pertaining to balancing the Jews’ need for a state against
the Palestinian refugees’ right of return.

First, how effective are nation-states in preserving their peoples?
Twentieth-century history indicates that they are not that effective,
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that nation states have often been the source of, rather than solutions
to, conflicts. As Hampton puts it, ‘When people want to kill one
another, rearranging political boundaries can make things no better and
sometimes worse’ (1997, p. 240). This difficulty is exacerbated when the
nation-state is built in territories containing other ethnic or national-
istic minorities. Here is Hampton again: ‘recent history would seem to
show that even if a unicultural state sometimes protects cultural units
in some parts of the world, it is one of the worst vehicles for the preser-
vation of cultures in situations where substantial numbers of people
who belong to other groups also reside in the same territory — and that
includes most areas of our world today’ (1997, p. 241; emphasis is in
original). This fits the I-P conflict. Although the Palestinian refugees
do not currently reside in Israel, they did do so in the territory that
became Israel. The historical grievance of being forced to leave and
not being allowed to return has dogged the I-P conflict from its begin-
ning, and has turned it, in addition to the Israeli occupation of the
rest of historic Palestine, into one of the most intractable current
conflicts.

Second, if the Jews need a state for protection, how can this be effective
in an age of technological weaponry? Perhaps prior to the development
of weapons of massive destruction, people having their own state was a
good way to preserve and protect themselves. But somehow the idea of
amassing as many Jews as possible in one little piece of land does not
sound very reassuring in an age of advanced technological weaponry.
And Israel’s nuclear arsenal — its open secret — helps little.”? It means
either destroying Israel in the process of a nuclear war, or destroying
the areas around Israel (if Israel were to fire first). And what kind of
prosperity would Israel have in such a wasteland?

Third, not all world Jewry resides in Israel. There are many Jews in
North America, South America, Europe, and other places who are leading
good, prosperous lives in relation to their fellow citizens.”! Thus, Jews
already preserve their culture and their ability to lead good lives outside
Israel, and Israel is not needed for this task. Jews living in democratic
states, where they are treated as full and equal citizens and where they
participate in the political process, is one other way of preserving Jewish
culture and Jewish lives. But can things not change? Can hostility not
spring up and anti-Semitism again kick in? However, surely living in
Israel is no guarantee either. And surely living in democratic countries
means having procedures for handling such issues.

We must also remember that, as far as the I-P conflict is concerned,
that first, Israel was not built on uninhabited land, and, no matter
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how strong the Jews’ claim to the same land is, it cannot simply void
the other inhabitants’ claims. Second, the Palestinian refugees are not
alien people knocking on Israel’s door demanding entrance, but original
inhabitants of the land forced to leave by the Zionists. They have, in
short, rights against Israel. Thus, the argument based on the need of the
Jewish people for a state on their own cannot be used with justification
to infringe the Palestinian refugees’ right to return. At best, it shows that
the two people need to share the land.

No doubt, were the right of return to be implemented (even care-
fully and as part of an overall settlement), and were the majority of the
refugees to return, there would be risks, given the conflict and the hostil-
ities. But risks are not enough to permissibly infringe rights. If they are,
they need to be quite high. As Ronald Dworkin puts it, ‘Rights would be
worthless — and the idea of a right incomprehensible — unless respecting
rights meant taking some risk’ (2003, p. 41). As I have argued, much of
the hostility stems from the lack of respecting rights to begin with, and
so we should not exaggerate the risks.

One final argument against implementing the right of return goes as
follows: surely one great moral good is solving the I-P conflict; if not
implementing the right of return helps solve this conflict, would this
not be a very good reason for not implementing it? Indeed, if Palestinian
insistence on, and Israeli rejection of, this right has stymied the ability
to solve the I-P conflict, it seems that setting the right aside is the way
to go.

Subjected to scrutiny, this seemingly plausible argument is actually
incoherent, for the right of return can be set aside in one of two ways,
either by forcing the refugees to set it aside or by them willingly doing
so. The first option is not really a way to solve the I-P conflict at all,
since, in effect, if it has to be imposed on the refugees, it would be
a solution they reject. Yet if they reject it, and if accommodating the
refugees is crucial to solving the conflict, this imposition will not work.
The second option in effect calls for recognizing the right of return, for
it asks the refugees to waive the right. But in order to do so, we need
to recognize it first (we cannot ask X to waive a right if we think X has
no such right). Once recognized, the refugees can exercise it by either
returning or not returning. If we allow them both options, the argument
under review really has come to nothing, since its whole point was to
set the right of return aside. If we block the return option, we force the
refugees to set the right aside, in effect going back to the forced way
just discussed above, a way that will not solve the I-P conflict. So this
argument is incoherent.
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5. Conclusion

I have argued that the Palestinian refugees’ right to return exists and
that in the absence of a good reason not to, it should be implemented.
The return of the Palestinian refugees is a matter of rights: it is Israel’s
obligation to acknowledge and facilitate the right and its exercise, not
merely of moral decency on Israel’s part to do so. Without the notion
of rights, the Palestinian refugees cannot make demands specifically
on Israel, and Israel would have no moral duty to accept them. Thus,
allowing the refugees to return is a matter of justice.

It is worthwhile to mention two points. First, to claim that the right
of return should be implemented is to claim also that the Palestinian
refugees are legitimate residents of Israel. This point is normative; it does
not mean that they actually reside in Israel, but that they ought to be
able to do so. This is a point we shall need for Chapter 4.

Second, if the right of return is implemented, this does not mean that
the task of morally repairing the wrongs done to the Palestinian refugees
is complete. Restitution rights, and rights generally, do not exhaust
the moral domain, and other things, such as apologies and acknow-
ledgements of wrongs done, might be in order. Moreover, not all the
wrongs can be fully repaired. The deaths and suffering of refugees are ills
that nothing can fully rectify. As one philosopher puts it, ‘In the cases
of serious, violent, traumatic, or shattering harm...it is a simple and
poignant fact that no wrong is ever undone’ (Walker, 2006, p. 7). After
the implementation of the right of return, and apologies and acknow-
ledgements by Israel — but also by the Arab world, the United Nations,
and other relevant countries, most notably the United States — needed
for redressing their moral health, it is up to the refugees to forgive their
wrong doers and pick up their lives.

Israel may never actually allow the refugees to return, and, given
Israeli officials’ political rhetoric since 1948, the chances that Israel
would do so is almost nonexistent. If Israel were to continue in its
refusal, it would be committing a grave injustice and moral wrong.
Because of realpolitik considerations, it might be that the feasible options
facing the concerned parties are not to insist on the right of return
and to find ways to ease the suffering of the Palestinian refugees by
settling them in countries other than Israel. Such options, however,
are morally suspect, because the refugees’ suffering can be eased in
ways other than giving up on the right of return, and because these
options are close to capitulation in the face of injustice. However,
they also raise the issue whether it is instrumentally rational for the
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Palestinians to insist on the right of return given realpolitik considera-
tions: Would it not be bad for the Palestinian cause in general, such as
achieving genuine statehood, if the Palestinians insist on the right of
return?

It is difficult to clearly answer this question since it is hard to
accurately predict what the future holds. However, two considerations
indicate a negative answer. First, the history of the I-P conflict is riddled
with Palestinians backing down on their demands, and this, it seems,
has not gotten them very far. If history were a reliable guide, then,
backing down on the right of return would not reap the Palestinians
any substantive gains. Second, and connected to the first point, and as
Muhammad Ali Khalidi recently pointed out, it might seem that backing
down on the right of return is a rational strategy for the short term,
but it might not be so for the long one.’”? It might be as rational for
the Palestinians to insist on the right of return as not to insist on it, sit
tight, and wait for political facts to change.

If the right of return is implemented and a sizeable number of
Palestinian refugees return to their homes and live in Israel with Jewish
and Palestinian Israelis, this ought not to be, as some writers often make
it sound, a bad option that we are somehow forced into.”® Rather, it
ought to be celebrated: Israel, with its Jewish and Palestinian people,
can become a beacon to the world, showing how two populations with
a history of enmity can bury the hatchet and live together in a true
democracy.

Notes

1. The UNRWA-run camps (described by Genet as ‘the discarded refuse of
“settled” nations’ [1986, p. 15]) are dispersed in the West Bank, the Gaza
Strip, Lebanon, Syria, and Jordan. For data and profiles on these camps, see
http://www.un.org/unrwa/refugees/.

2. UNRWA, established by the United Nations General Assembly Resolution
302 (IV) on December 8, 1949, began its work in May 1950. UNRWA defines
‘Palestinian refugees’ as ‘those persons whose normal place of residence was
Palestine between June 1946 and May 1948, who lost both their homes and
means of livelihood as a result of the 1948 Arab-Israeli conflict.” The defini-
tion also ‘covers the descendents of persons who became refugees in 1948." It
does not cover those refugees who left after May 1948 (http://www.un.org/
unrwa/refugees/wheredo.html; date of access: June 6, 2004).

3. For some historical accounts, see Aruri (2001), Flapan (1987), Talhami
(2003), Hirst (2003), Masalha (1992, 1997, and 2003), Morris (1987, 1994,
and 1999), Palumbo (1987), Pappe (1992, 1999, and 2006a), Rogan and
Shlaim (2001), Said and Hitchens (1988), Said (1992), and Segev (1986). For
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a detailed account of the villages depopulated in 1948, see W. Khalidi (1992)
and Map C. Other important treatments of the refugee issue are Abunimah
and Ibish (2001), Abu Sitta (2001b), Arzt (1997), and Zureik (1996). A good
resource on the background to the 1948 conflict is W. Khalidi (1987). For
an introductory yet detailed treatment of the Arab-Israeli conflict, see Smith
(2001). For analyses of recent events in the I-P conflict, see Bennis (2002),
Carey (2001), Hunter (1991), Kimmerling (2003), Reinhart (2002, 2006), Said
(2000) and Usher (1995).

. On such plans, see Zureik (1996).
. As Michael Fischbach puts it, ‘It appears that it was a combination of fear

of battle, fear of atrocities, and deliberate expulsion that explains why some
726,000 members of an overwhelmingly settled, rural population attached
to its fields and homes would abandon them’ (2003, p. 1).

. For a full statement of the law, see Kushner and Solomon (2003, p. 279).
. See Burrows (2004, date of access: January 3, 2004). For the text of the

Geneva Accord, see http://informationclearinghouse.info/article5019.htm.

. For the text of ‘The People’s Voice,’ see http://www.mifkad.org.il/eng/

default.asp.

. Likud prime ministers are as hostile to the right of return. Speaking on

June 8, 2003 to a convention of the Likud Party, Ariel Sharon said, ‘I will
never let any Palestinian refugees enter Israel — never...I clarified in the
past and repeated in Aqaba that the solution for the Palestinian refugees
will not be found within Israeli territory’ (Agence France Presse, June 9,
2003).

The essays by Abunimah and Ibish (2001) and by Al-Qasem (1999) are
useful on other aspects of international law. The former offers compar-
isons between the treatment of Kosovo and Palestinian refugees under
international law and by officials of influential countries, such as the
United States. Quigley (1999) offers other historical comparisons. The essays
by Mallison and Mallison (1980) and Quigley (1999) discuss the United
Nations’ General Assembly and Security Council’s treatment of the right
of return. Arzt (1997, chap. 3), Quigley (1999), and Tadmor (1994) explain
the Israeli claim that international law does not sanction the Palestinian
refugees’ right of return. The essays by Abunimah and Ibish (2001), Mallison
and Mallison (1980), and Quigley (1999) contain responses to these argu-
ments. Takkenberg (1998) offers a more or less comprehensive account of
the refugees’ status under international law. See also Akram (2001) and
W. Said (2001).

I heed Judith Jarvis Thomson’s advice that, ‘It is plain enough that our rights
have different sources...The student of the theory of rights does better, I
think, not to begin by asking whether the one [right] is moral (or legal/moral)
and the other [right] legal, but rather just to ask what those sources are’
(Thomson, 1990, p. 76).

Whether people have restitution rights when their other rights are justifiably
overridden or infringed, rather than violated, is controversial. Montague
(1984) argues that they do not, while Thomson (1986, chap. 5) argues that
they do. To make my argument as strong as possible, I merely rely on the
claim that people have rights of restitution when their rights are violated
(unjustifiably overridden).
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Thus, insofar as the notion of a collective right makes room for individual
choices regarding the right in question, the right of return is also a collective
right.

Other than allowing the return, the individual refugees’ decisions to return
are dependent on other factors, including the kind of political arrangement
under which they will live in Israel, the kind of life they currently lead, and
the community in which they will live were they to return.

Almost all the depopulated villages are currently unmarked by the Israeli
authorities; they have no official designations that they existed (Benvenisti,
2000; Pappe, 2006a, chap. 10). On the depopulated villages, see W. Khalidi
(1992).

For example, Benny Morris, an Israeli historian, states, ‘Undoubtedly, as was
perceived by IDF intelligence during June, the most important single factor
in the exodus of April-June [1948] from both the cities and from the villages,
was the Haganah/dissident military attack on each site. This is demonstrated
clearly by the fact that each exodus occurred during and in the immediate
wake of each military assault. No town was abandoned by the bulk of its
population before Jewish attack’ (1987, pp. 130-31; emphasis is in original).
One might argue that in those cases in which Palestinians left out of fear,
rather than direct attack or expulsion, they did leave voluntarily. But since
the Palestinians’ fear was justified and they reasonably believed that their
lives were in danger, their flight was involuntary. Also, as I argue below,
even if they did leave voluntarily, this is irrelevant to their having the right
to return.

For example, Jewish troops sometimes used loudspeakers to frighten the
Palestinians into leaving (Morris, 1987, pp. 52, 109; Finkelstein, 1995,
pp. 65-6).

The examples reflect the catalogue of rights given in Thomson (1990, Part II).
For a comprehensive treatment of Palestinian refugee property claims, see
Fischbach (2003). For a briefer treatment, see Karmi (1999b) and Kubursi
(2001).

I qualify this sentence with ‘if' because I have not shown that these
rights were violated, and because whether mere overriding a claim calls for
compensation is controversial (see Note 12).

I plausibly assume that in such cases it may be immoral to relocate the
current inhabitants; the assumption is probably false as a general principle.
Insofar as much of the hardships suffered by the refugees are due to their
treatment by their host Arab states, these states should shoulder some
compensation for this hardship. But this is only in regards to compens-
ating the refugees for hardships as refugees. The compensation owed them,
if it is owed them, for the infringement of their other rights, including a
needed, sincere apology and an even more needed acknowledgement of
responsibility, falls on Israel. Moreover, the distinction between compensa-
tion owed to the first generation Palestinian refugees and that owed to later
generations yields a complicated picture. On such complications in general,
see Thompson (2001) and Sher (1980) (neither mentions the Palestinians).

‘Prevented’ in CRT is an inadequate term, for it might apply to the indirect
actions of others. I cannot find a better word to restrict the idea only to
direct actions, but that is how I intend ‘prevented’ to be understood.
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In her catalogue of rights, Thomson (1990) does not recognize rights similar
to that in CRT. However, because the importance of this right goes beyond
the importance of those found in Thomson’s catalogue, I suspect it should
be added to it.

Muhammad Ali Khalidi (1997) convincingly argues that a right to territ-
oriality is necessary for a plausible formulation of the right to national
self-determination.

J. Feinberg (1970) argues that even virtuous societies lacking in rights would
lack something morally crucial, since rights enable people to make claims
on one another.

RT does not entail PCPR; ‘X owes Y restitution’ does not entail ‘X owes Y
the closest possible restitution.’

In some cases, no remotely similar object can be a closest restitution. The set
of coffee cups bequeathed to me by my grandmother is irreplaceable—not
even a new set of coffee cups would be closest restitution in this case.
Indeed, so long, that their history might be traced back to ancient times (see
Bowersock, 1988; Whitelam, 1996). The only attempt of which I know that
claims that Palestinians did not live in Palestine for any long time is by Joan
Peters (1984). However, it lacks serious scholarship: the theses are false and
the research is flawed (Finkelstein, 1995, chap. 2). Regarding connections
between the contemporary state of Israel and ancient, Biblical Israel, see
Silberman (1989, chaps. 5, 6, 7, 12, 13) and Sturgis (2003) for discussion of
archaeology’s failure to substantiate some important Biblical claims.

See references in Note 3.

On Plan D, see, for example, W. Khalidi (1988), Morris (1987, especially
chaps. 2, 3), Pappe (20063, especially chaps. 4, 5), and Shlaim (2000, chap. 1).
Morris (1987, p. 63) denies that senior Haganah generals viewed Plan D
as a blanket expulsion policy (but in an interview with Ari Shavit about
the revised edition of his book, Morris admits that there was some sort
of expulsion policy initiated by Ben Gurion [Ari Shavit, ‘Survival of the
Fittest,” Ha'aretz, January 9, 2004]). Finkelstein (1995, chap. 3) argues that
they did, given the evidence. Masalha (1992, chap. 5) also contests Morris’
view. Pappe (2006a) argues that Plan D was a master plan for the ethnic
cleansing of the Palestinians. See also Masalha (1992, 1997) for how the idea
of ‘transferring’ the Palestinians played out in Zionist thought from 1882
and on.

See references in Note 3. See also Masalha (2001). Morris mentions a few calls
by the Arab Liberation Army for some inhabitants to leave their villages, but
these were done from military necessity and Morris himself downplays their
importance (1987, p. 294). In his interview with Ari Shavit, Morris claims
that there were more Arab calls for the refugees to leave than he documented
in his 1987 book and thinks that this somewhat vindicates the claim that
the refugees voluntarily left. But he is wrong, for the calls were made out
of military necessity; the Palestinians were not being asked to empty the
land for the benefit of the Jews (Ari Shavit, ‘Survival of the Fittest,” Ha’aretz,
January 9, 2004).

‘At their own initiative’ is necessary, for ‘willingly’ and ‘give fo X’ will not
suffice. I can willingly give my wallet to the mugger, while still not doing
so voluntarily.
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Complicating the picture is that many of the refugees were not property
owners, but renters, and one’s next of kin do not ‘inherit’ one’s house and
land when one rents these.

Although some descendents have been able to visit the original sites of their
villages and homes (but not return, rebuild, and live there), such visits do
not ground in any robust way a strong sense of belonging.

Settling the refugees might require more than turning them into citizens of
a state. This is reflected in international law, which distinguishes between
being a refugee and being stateless (Takkenberg, 1998, chap. 5; Quigley, 1999,
pp- 161-3). Jordan, for example, has granted most of its Palestinian refugees
full citizenship, yet UNRWA and others still consider them refugees. The justi-
fication might be that granting refugees citizenship attends to their humanit-
arian and political status but not necessarily to other aspects, such as sense of
belonging and right of return. In Jordan, the insistence on the refugees’ right
of return is reflected in Jordanian law (Talhami, 2003, pp. 77-85).

On how the passage of time complicates the justification of calls correcting
past injustices by the descendents of the injustices’ victims, see Waldron
(1992). For replies, see Corlett (2002).

Sometimes the violation of a basic right can only be remedied by large sums
of money, in which case the right to the restitution is not a basic right. Thus,
violating a basic right does not entail a basic restitution right.

The Convention does not really apply to the Palestinian refugees for two
reasons. First, its definition of ‘refugee’ focuses on the type of refugee
who flees his country because of fear of persecution and who is either
unable or unwilling to return to the country, a definition that does not
apply to the Palestinian refugees (also, the ‘unwillingness’ phrase does not
generally apply to the Palestinian refugees because of their more or less
unique express desire to return). Second, Article 1.D. states, ‘This Conven-
tion shall not apply to persons who are at present receiving from organs
or agencies of the United Nations other than the United Nations High
Commissioner for Refugees protection or assistance’ (this clause was inten-
tionally inserted in the Convention mainly at the behest of Arab states;
see Takkenberg, 1998, chap. 3). Since the Palestinian refugees registered
with the United Nations receive assistance from UNRWA, an organization
separate from that of the United Nations High Commissioner for Refugees,
the Convention does not apply to them, though it might apply to those
Palestinian refugees not receiving assistance from UNRWA. In any case,
despite the fact that this Convention does not apply to the Palestinian
refugees, the United Nations, under UNRWA'’s auspices, still considers
them so.

In October 2002, a number of Sephardic Jews from Turkey, Latin America,
Hungary, and South Africa assembled in Barcelona, Spain, and demanded
their right to return to Spain from which they were expelled in 1492—about
200,000 Jews were expelled, and their descendents now number around
4.5 million (Elizabeth Nash, ‘Sephardic Jews Call for Right of Return to
Spain,” The Independent, October 20, 2002). If granted, such a right would set
a precedent for how far back in time people can press such claims.

Abu Sitta calls this area ‘Area A’; indeed, he divides Israel into three areas,
areas A, B, and C, ‘to the ostensible horror of Israelis,” as Joseph Massad
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jokingly puts it, in reference to Israel’s division of the West Bank under the
Oslo Accords into areas A, B, and C (2001, p. 115).

Although this summary cannot do justice to the complexity of his analysis,
Abu Sitta also plausibly addresses issues that would have to be part of any
serious and practical discussion of implementing the right of return, such
as water resources, agriculture, and economy, and the very logistics of the
return of the refugees. His work is also replete with maps and statistics. See
Abu Sitta (1999, 2001a,b,c).

Note four things. First, Khalidi’s and Abu Sitta’s works rely on different
sources, so relying on the former to corroborate the latter’s findings is
no futile exercise (Abu Sitta relies mainly on the Israel Statistical Abstract,
whereas Khalidi and his team of researches rely on the Palestine Index
Gazetteer and on site visits). Second, Khalidi’s book lists only the villages,
not the urban centers. Third, my number of the inhabited or built upon
village sites is slightly higher than Abu Sitta’s (I included village sites
that contain only one house inhabited by Jewish Israelis so as to make
the strongest possible case). Fourth, I included in the category of empty
sites those that are currently (or at least in 1992, the date of the public-
ation of Khalidi’s book) used as closed military zones, grazing pastures,
cultivated agricultural lands or fisheries for nearby settlements, archeolo-
gical sites, tourist sites, forest preserves, recreational areas, and other such
non-residential purposes. My reason is that changing such current usage
in the event of the return of the refugees (or some of them) would not
present as serious moral issues as having to possibly relocate current Israeli
inhabitants.

I rely on Thomson (1990, chap. 14).

On the argument of the ‘exchange of populations,” see Abunimah and
Ibish (2001), Abu Shakrah (2001), Pappe (2006a, p. 213). A systematic and
scholarly study is very much needed on the immigration of Arab Jews
to Israel. For how some Iraqi Jews left Iraq, see Hirst (2003, pp. 281-90).
On Moroccan Jewish immigration to Israel, see Black and Morris (1991,
pp- 174-82).

They have been insisting on it since 1949. Refugees in the West Bank, Gaza,
Lebanon, Syria, and Jordan have held rallies and conferences demanding
recognition and implementation of the right of return. One recent protest
was against the Geneva Accords and was held in Gaza City on December 1,
2003. There are conferences on the topic held almost annually. A recent poll
among the refugees in the Gaza Strip shows that 96 percent of them insist on
the right of return (Xinhua, ‘Most Gaza Refugees Reject Abandoning Right
of Return,’” June 22, 2005).

This was prior to the 1967 war. A number of these refugees lived in tents
and makeshift homes just outside the green line, and many of them could
see their villages with their naked eyes. See Shlaim (2000, chap. 2), Morris
(1999, chap. 6), and Hirst (2003, pp. 303-10).

The Palestinians understand it in the opposite way. The justification for the
aggression is, and always has been, that it is needed to restore justice and
to attain nationalist aspirations. I mention this in a note since one might
plausibly argue that an aggressor’s intentions are irrelevant to whether he
forfeits certain rights in aggressing.
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There are some factions of some extremist Palestinian groups that desire to
be rid of Israel as a state. However, these, first, do not characterize these two
movements in general, let alone the rest of the Palestinian population (see
Seumas Milne, ‘Too Late for Two States? Part 1,” The Guardian, January 24,
2004). Second, their desire to eliminate Israel as a state is not the same as
desiring to annihilate Israeli Jews, as some are quick to mistakenly infer. The
former is compatible with a state in which both people live. As Brian Klug
puts it, ‘the alternatives are not black and white: either preserving the status
quo or annihilation. There are a variety of constitutional arrangements in
between. For example, Israel could continue to exist as a sovereign state but
cease to define itself, in its basic laws and state institutions, as specifically
Jewish. Or there is the so-called one-state solution: a binational homeland
for Palestinians and Jews’ (2004, p. 26).

‘Perhaps’ because there could be other rights that they forfeit than their
right of return. The United Nations’ Convention Relating to the Status of
Refugees, Article F states, “The provisions of this Convention shall not apply
to any person with respect to whom there are serious reasons for consid-
ering that (a) he has committed a crime against peace, a war crime, or
a crime against humanity ... (b) he has committed a serious non-political
crime outside the country of refuge prior to his admission to that country as
arefuge; (c) he has been guilty of acts contrary to the purposes and principles
of the United Nations.” Granted that this Convention does not apply to the
Palestinian refugees, one can still raise the issue whether Article F applies
in spirit to some Palestinian refugees, namely, those who satisfy clauses F(a)
through F(c).

The United States has an ambiguous record. But in April 2004, George W.
Bush publicly declared his support for the Israeli position against the return
of the Palestinian refugees to Israel.

To Margalit and Halbertal Israel’s Law of Return is not justified because
of the right to culture, but because ‘the history of the persecution of the
Jews necessitates a Jewish state that serves as a refuge’ (p. 509)—the same as
Theodore Herzl’s (1970) justification (see also Pogrebin [2003, pp. 287-8] for
a similar justification). About the Palestinian refugees’ right of return, they
state, ‘We also believe that the Palestinians’ history of expulsion necessitates
a Law of Return in a Palestinian state for all the Palestinians in their diaspora’
(pp- 509-10). To the authors, despite mentioning expulsions, the Palestinian
refugees’ right of return is not to their original villages in present day
Israel.

According to some polls, the majority of Jews in Israel adamantly reject
any state of affairs that would make them lose their status as a numerical
majority (see Yulie Khromchenco, ‘64% of Israeli Jews Support Encouraging
Arabs to Leave,” Haaretz, June 21, 2004).

See Kapitan’s Chapter 1 in this book; Margalit and Raz (1990), Muhammad
Ali Khalidi (1997), and Tamir (1993).

On this, see R. Khalidi (1999). Compare also Bill Clinton’s apology, on March
25, 1998, to Rwandans for the West’s failure to stop the 1994 genocide.
The apology was welcomed, despite Clinton’s controversial claim that he
had not fully appreciated the depth and speed of the massacres (Nonna
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Gorilovskaya, ‘Never Again?’ MotherJones.com, S April 2004 [date of access:
November 2, 2004]). On the moral importance of apologies, see Gill (2002).
A number of Israeli journalists, most notably Amira Hass, Gideon Levy, and
Danny Rubenstein, have written eloquently and movingly about the condi-
tions of Palestinians under occupation (their writings can be accessed on
the Ha’aretz Web site). Indeed, not a day goes by, ceasefire or no cease-
fire, without Israel killing, injuring, arresting, or detaining a Palestinian,
or without imposing a curfew, demolishing a home, or raiding a family’s
house (see Carey, 2001; Hass, 1999, 2003; Pearlman, 2003; Reporters Without
Borders, 2002).

The mutual hate and anger has, of course, many exceptions. There are
numerous stories of Palestinians and Jews, Israeli and non-Israeli, who have
developed close, trusting, and caring relationships. A number of Israeli
Jews volunteer in the West Bank and Gaza to shield Palestinians from
settler attacks while they are harvesting their crops, to help Palestinians
rebuild their homes after they have been demolished by the Israeli army,
and, among other things, to help facilitate speedy movements across
Israeli checkpoints for Palestinians. Palestinian attitudes, moreover, towards
these Israelis express nothing short of gratitude, goodwill, trust, and
friendship.

This argument is widespread among Israel’s political defenders (see, e.g.,
Kollatt, 1971, pp. 75-6).

Hirst (2003), especially chapters 1 through 3; R. Khalidi (1988); Morris (1999,
chaps. 1 through 5); Smith (2001, chaps. 4, 5). The Shaw Report of 1930,
for example, whose results were confirmed by the Hope-Simpson Inquiry
later in the same year, ‘identified Zionist immigration and land practices as
the reasons for the 1929 [Arab] riots’ (Smith, 2001, p. 130). Palestinians also
rejected all recommendations for partitioning Palestine.

Writing in Ha’aretz, Eliahu Salpeter states, ‘Constant emphasis on the
“perpetual presence” of anti-Semitism achieves the opposite results. It
is both despairing and may also weaken the hand of those combating
anti-Semitism. The fact that Islam...disseminates images borrowed from
Christian-European anti-Semitism does not contradict the vast differences
that still exist between the two forms of anti-Semitism. Christian anti-
Semitism grew out of religious grounds and later adopted political and racist
attributes and objectives. The other anti-Semitism, contemporary Muslim,
was born out of political reasons and is now taking on racist attributes.
Associating contemporary Muslim anti-Semitism with classic Western anti-
Semitism is very convenient for extremists, both European and Israeli’ (‘The
Jewish World/“Israel Is Bad for the Jews,”’ November 6, 2003). See also Brian
Klug (2004).

Suzanne Goldberg writes, ‘I have lost count of the times I have heard Israelis
describe Palestinians as animals, savage beasts intent on inflicting terror.
Only Israelis rarely use the word Palestinian — their neighbors are much
more commonly described as Arabs, part of that collection of more than
20 countries most have never seen’ (‘“It’s Gone Beyond Hostility,”’ The
Guardian, August 12, 2002). Goldberg also describes Palestinians’ general
inability to see the humanity of Israelis.
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All this assumes that if the Palestinians are anti-Semites, the right of return
should not be implemented. But this is invalid reasoning; all that follows
is that the refugees would pose a serious risk to the Israeli Jews. Whether
risks are enough to justify the infringement of the right of return, however,
depends on the risk. Moreover, risks due to anti-Semitism can be dealt with
in ways other than keeping people away, such as education and the rule
of law.

Maintaining a Jewish majority has been, and continues to be, something
of an obsession on the part of many Israeli officials, academics, and others.
Ehud Olmert, the current (2007) Israeli Prime Minister, stated that the main
reason behind Sharon’s unilateral disengagement plan from Gaza is demo-
graphic (Jonathan Freedland, ‘A Gift of Dust and Bones,’” The Guardian,
June 2, 2004). On Israel’s demographic policies towards its Palestinian
citizens, see Cook (2006).

Michael Walzer (1983) might be one of these few. His claims that there is no
universal theory of justice, and that each society is just if it distributes goods
in accordance with its values, might entail any lack of constraints on the
behavior of individual communities. However, Walzer acknowledges certain
obligations that communities have towards strangers in accordance with
the (severely restricted) principle of mutual aid (1983, pp. 35-48). Regarding
refugees, Walzer states, ‘So long as the number of victims is small, mutual aid
will generate similar practical results; and when the number increases, and
we are forced to choose among the victims, we will look, rightfully, for some
more direct connection with our own way of life’ (1983, p. 49). Assuming
that Israeli and Palestinian ‘ways of life’ are different, given the large number
of Palestinian refugees, and given the hostility between the two peoples,
Walzer’s claim would rule out allowing any Palestinian refugees into Israel
(he does not discuss the Palestinian refugees specifically). However, Walzer
also claims: ‘Toward some refugees, we may well have some obligations of
the same sort that we have toward fellow nationals. This is obviously the case
with regard to any group of people whom we have helped turn into refugees’
(1983, 49; my emphasis). This implies that Israel has obligations towards
Palestinian refugees since Israel clearly ‘helped’ to make them refugees.
Walzer neither recognizes nor comments on the tension between these two
claims.

On Israeli culture, see Segev (2001) and Beit-Hallahmi (1992). On the argu-
ment about preserving Israel’s Jewish character, see Abunimah and Ibish
(2001) and Abu Sitta (2001a,b).

See Shohat in Kushner and Solomon (2003).

Dummett states, “The danger of submergence occurs only when the immig-
rants arrive in a short time in such large numbers that they see no need
to assimilate’ (p. 52). So it is not just numbers at issue, but the time span
during which immigrants arrive and their felt need to assimilate. But if they
feel no need to assimilate, and if they maintain their own separate culture,
it is difficult to see where the danger is.

Incidentally, a few thinkers sympathetic to Zionism, such as Martin Buber
and Judah Magnes, favored a bi-national state. On the different strands
in Zionism and the differences between them regarding Jewish claims to
Palestine, see Shimoni (1995, chap. 8).
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See Cohen (1998).

That is, barring recent waves of anti-Semitism in Europe, the nature and
causes of which are subject to debate (see Butler, 2003; Judt, 2003a; Klug,
2004).

‘The Light of Reason and the Right of Return.” Presentation at the Central
American Philosophical Association, Chicago, April 24, 2004.

See, for example, Yehiam Prior, ‘Israel Can Still Be Saved,” Ha’aretz, August
15, 2003; ‘Middle East Math,” New York Times, September 12, 2003; and Israel
Harel, ‘Being Driven Out by Demography,” Ha’aretz, December 11, 2003.
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Terrorism

Tomis Kapitan

1. Introduction

Terrorism, as a form of politically motivated violence, is as ancient as
organized warfare itself, emerging as soon as one society, pitted against
another in the quest for land, resources, or domination, was moved
by a desire for vengeance or found advantages in military operations
against noncombatants or other ‘soft’ targets. It is sanctioned and glor-
ified in holy scriptures and has been part of the genesis of states and
the expansion of empires from the inception of recorded history. The
United States itself emerged through the systematic ethnic cleansing of
native Americans, a nearly 300-year campaign that featured the destruc-
tion of homes and crops, the theft of land, forced expulsions, massacres,
and tears.!

While terrorist violence has been employed by both sides in the
conflict over Palestine for over 80 years, the prevalence of the rhetoric
of ‘terror’ to describe Arab violence against Israeli and Western targets is
a more recent phenomenon. For more than three decades, this rhetoric
has fostered the popular perception that Arab terrorism is the central
problem in the Middle East crisis, and that once solved, progress can
be made on other issues. Nothing could be more illusory. The Western
obsession with Arab terrorism not only overlooks the fact that terrorist
activity between Arabs and Jews has been reciprocal, but, more gener-
ally, that attempts to remove an effect without touching its causes are
utterly futile. Terrorism between Palestinian Arabs and Israeli Jews is
the product of deep divisions, entrenched strategies, and fundamental
grievances and will not disappear so long as both sides cling to their
present political ambitions and convictions. No informed discussion of
its normative status can ignore its historical and political context. At
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the same time, terrorism is also the most tragic and sensational aspect
of a bitter struggle for control of territory, and any serious attempt to
grasp and assess the goals, methods, and passions of either party must
recognize its centrality in giving the conflict the particular contours
it has.

The object of this chapter is to investigate the role of both terrorism
and the rhetoric of ‘terror’ in creating, sustaining, and resolving the
Israeli-Palestinian conflict. Four questions are paramount:

e What exactly is terrorism?

e How has terrorism shaped the Israeli-Palestinian conflict?

e Does the rhetoric of ‘terror’ help or hinder efforts to understand
political violence among Israelis and Palestinians?

e Can any terrorist actions or campaigns of terrorism in the Israeli-
Palestinian conflict be morally justified?

2. What is terrorism?

The current ‘war on terror’ has increased the attention given to the very
concept of terrorism, to what it means to wage war on terrorism, and
to whether ‘war’ is the appropriate response to terrorist violence. Virtu-
ally, all discussions of these matters take for granted that terrorism is
a problem, and much of the normative debate concerns how it might
best be resolved. Obviously, no advance can be made on this front
without first delineating the subject matter. Yet, there is considerable
disagreement on the very meaning of the term ‘terrorism.” It is some-
times used so broadly as to become synonymous with ‘coercion’ or
‘coercive intimidation,” hence, no different from ‘violence’ (Wilkinson,
1986, p. 51; Primoratz, 2004a, p. 16). Often, an explicit definition is
not even attempted, and even a cursory glance at the relevant liter-
ature reveals that there is no single universally accepted definition of
the term—even the various agencies of the U.S. Government are not
united.?

While lack of unanimity on a definition need not be a problem for
rhetorical purposes, policy-making, legislation, and scholarship about
terrorism require a definition in order to identify the phenomenon,
justify ascriptions, and motivate moral judgments. In order to under-
stand both the purposes and the effects of the contemporary rhetoric
of ‘terror,” and to set the stage for the investigation of the moral issues
noted above, it is important to establish a meaning that is both suitably
clear and unbiased, permits consistent ascriptions, and reflects common
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usage. Otherwise, how can we determine which actions and agents are
‘terrorist’ and which are not? How else can we fashion policies and
statutes to deal with what some regard as a fundamental challenge to
world peace? How else could proponents of a war on terrorism identify
the enemy and justify their actions?

Most writers on the topic agree that terrorism is (i) a deliberate use
or threat of violence, (ii) politically motivated, and (iii) directed against
non-military personnel, that is, against civilians or noncombatants.
Taking these as the only essential features of terrorism, perhaps the
simplest and more accurate reportive definition is this:

Terrorism is deliberate, politically motivated violence, or the threat of
such, directed against civilians.?

Several terminological points must be addressed to clarify what I
will henceforth refer to as this standard definition of ‘terrorism.’ First,
where ‘violence’ refers to any coercive action or policy that causes phys-
ical harm, then violence is politically motivated if caused by desires
to achieve certain political goals, where such desires are those of the
agent or those of others whose actions have moved the agent to react.
This allows that action born out of frustration over a political situ-
ation, brought about others pursuing their political agendas, is polit-
ically motivated even if the agent does not act from a plan in which
terrorism is a means to a definite political goal. By a ‘political goal’ is
meant any end concerned with establishing, maintaining, altering, or
ending control or authority over regions, persons, or organizations.

Second, the term ‘civilian’ is ambiguous. In the widest sense, ‘civilian’
designates any person who is not a member of a state’s military organ-
izations, and in this sense the notion of civilian is different from
that of noncombatant, a concept also used to define ‘terrorism.” In a
narrower sense, ‘civilian’ applies to all and only noncombatants, where
a combatant is a member of any organization that uses force or the
threat of force in order to establish or sustain a particular political order,
or any individual who employs arms for such purposes. For simplicity’s
sake, I will use ‘civilian’ in this narrower sense, hence allowing it to be
freely interchanged with ‘noncombatant.”

Third, the occurrence of ‘deliberate’ implies that the perpetratorisinten-
tionally using or threatening violence to achieve political objectives and is
identifying the victims as civilians. Some insist that the perpetrator must
also view the victims as ‘innocent’ (thus, Primoratz, 2004a, p. 240), but
thisrequirement would make terrorism much rarer than usually supposed.
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Those who act from outrage over perceived injustices perpetrated by a
certain state may view its adult civilians not as ‘innocents’ but as parties
to the aggression—say, in virtue of paying taxes, supporting or benefiting
from its policies, or, simply, being members of that political body—and
thereby, deserving of their fate (see Section 9 below).

Fourth, while the combination of ‘deliberate’ with the phrase ‘directed
against’ suggests that actual or threatened violence is intentional, harm
to civilians might be incidental to the main aim of a terrorist action,
say, to destroy property, to gain attention, or to provoke a government’s
response. For example, if the attacks on the World Trade Center towers
were aimed solely at provoking an American military action, then, while
harm to civilians was foreseen and deliberate, it might not have been
viewed as essential to the action plan intended, and so, was not itself
intentional. What was intentional was destroying those buildings in
order to engage the U.S. militarily in the Middle East, not killing civil-
ians. Even if one insists that intentional harm to civilians is essential
to terrorism, it need not be the primary objective. Some distinguish the
primary targets of terrorism, viz., those whom the perpetrators wish to
move in some way, typically, governments, from the secondary targets,
namely, the civilians, harm to whom is viewed as a means of moving
the primary targets (Wellman, 1979; Primoratz, 2004a). Not all terrorism
exhibits this duality; an act of vengeance caused by politically induced
grievances might involve no distinction between primary and secondary
targets, yet would still qualify as terrorism on the standard definition.

Fifth, it might be thought that etymology demands that terrorism
involve the creation of terror, fear, and alarm. While several writers speak
of such psychological effects as essential to terrorism, the use of ‘deliberate’
in the definiens of the standard definition once again requires care. Fear
and alarm are typically the byproducts of actions that deliberately expose
civilians to violence, and certainly many instances of terrorism have had
such effects, especially since they are unexpected and unpredictable. But
if the perpetrator’s aim is simply to cause outrage and thereby provoke a
response in order to achieve political objectives, then fear and alarm may
very well be unintended and inessential. In this way, also, terrorists might
carefully choose their secondary targets, making it erroneous to require
that an act of terrorism be ‘random,’ ‘indiscriminate,’ or ‘irrational.”s

Sixth, the standard definition does not imply that terrorism is unjus-
tifiable. It might seem to have that implication given the use of ‘delib-
erate’ and ‘civilians,’ but a separate argument is needed to establish that
a given act of violence directed against such persons is morally unjus-
tifiable. Definitions that explicitly make terrorism illegitimate through
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such adjectives as ‘unlawful,’ ‘random,’ ‘indiscriminate,” and so on make
it much more contentious to classify a given action as a terrorist act. A
definition that avoids this implication, by contrast, has the advantage
that a moral assessment can be defended upon an examination of the
case rather than being settled by arbitrary stipulation.

Seventh, the standard definition excludes no kind of person or
organization—including a government or state—from being an agent of
terrorism. There are several reasons to resist the stipulation that terrorism
is practiced only by non-state agents or clandestine state agencies, never
states (see Note 2). For one thing, there are no semantic grounds for
restricting ‘terrorism’ to non-state agents, if we are to judge from the
most recent editions of the Oxford English Dictionary, Webster’s Dictionary
of the English Language, the Encyclopedia Britannica, and the Encyclo-
pedia Americana. Etymologically, ‘terror’ and, hence, ‘terrorism’ imply
nothing about the identity of the agent. For another, ‘terrorism’ has
been, and still is, applied to certain violent actions by states.® Moreover,
the restriction to non-state actors is disingenuous. The term ‘terrorism’
has acquired a pejorative connotation, and for better or worse, it has
become the term of art in labeling illegitimate methods of political viol-
ence. Exempting states from being agents of terrorism yields an unfair
rhetorical advantage to established governments, especially since the
weaponry and organization that modern states have brought to bear
in pursuing their ends through violence against civilians consistently
dwarfs any amount of harm achieved by non-state actors engaged in
terrorist activity.” That states can commit criminal acts of warfare has
long been recognized, as shown by the emergence of international agree-
ments like the Hague Conventions of the late nineteenth and early
twentieth centuries, the Geneva Conventions of 1949, and ongoing
discussions in the UN. Insofar as the moral difficulties with terrorism
concern jus in bello—not jus ad bellum—they have to do with nature of
its victims, the methods employed, or the intentions with which it is
done, not the identity of its agents.

Finally, there are different kinds of terrorism depending on motiva-
tions, modes, and mechanisms whereby harm is threatened or carried
out. Terrorism is strategic if violence or coercive threat is part of a plan
to achieve a political goal, but reactive or retaliatory (Khatchadourian,
1998) to the extent that it derives from an emotional response to polit-
ically induced grievances, for example, vengeance for confiscation of
land or assassinations of leaders. Of course, since strategy and emotion
can be jointly operative, and actions can have multiple agents, a given
act might be both strategic and retaliatory. A further contrast concerns
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the causal route whereby harm is inflicted. An act of direct violence
consists in assault or an immediate threat to do so, for example, killing or
maiming someone or giving the orders to do so. However, violence can
be committed by other means, say, by imprisoning people, depriving
them of essentials, like clean water, food, or necessary medical supplies,
or by damaging the institutional fabric of their society such as hospitals,
schools, factories, and businesses, through legal and other authoritative
mechanisms. States, in particular, accomplish such structural violence—
to use John Galtung’s term—when they systematically harm civilians by
forcibly implementing or impeding certain institutions, laws, policies,
and practices as a means to achieving political goals.

3. Strategic terrorism in establishing a Jewish state

The roots of terrorism in the Israeli-Palestinian conflict are not difficult
to discern. Sheer demographics posed what was, and what continues
to be, the central moral problem for Zionism, namely, that its seem-
ingly noble—and to some, intensely spiritual—vision of a Jewish state
with a decisive Jewish majority, could be fulfilled only at the expense of
another people, the Arab inhabitants of Palestine. Despite the popular
fiction that Palestine was ‘a land without people’ waiting for ‘a people
without a land,’ the Zionist leadership was aware of an indigenous popu-
lation, but argued that Jewish needs and rights to a homeland that Jews
had been unjustly deprived of 1900 years earlier outweighed the claims
of the Arabs. Faced with a demographic imbalance heavily favoring the
Arabs, how was the Zionist vision to be achieved? Theodore Herzl’s
visionary book, The Jewish State, published in 1894, did not address the
problem, but subsequently, he and other Zionist leaders came to favor
a two-step program for demographic change: first, to promote massive
Jewish immigration into Palestine, and second, to encourage the emig-
ration of the Arabs into the neighboring countries.® The first step was
partly achieved during the 1920s and 1930s when Great Britain opened
the doors of Palestine to an influx of European Jews (see Chapter 1,
Section 7).

The second step in the program of demographic change proved more
daunting. Official Zionism advocated peaceful coexistence with the
Arabs, insisting that there was ample room in Palestine for both peoples,
that the Jews had no intention of dispossessing people of their prop-
erty and that the Arabs stood to benefit by cooperation with the Jews.
But the maximalist idea—that there is no room for two peoples sharing
sovereignty in Palestine—predominated among Zionist leaders, such as
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Chaim Weizmann, Israel’s first president, David Ben-Gurion, Israel’s first
prime minister, and Vladimir Jabotinsky, the leader of the Revisionist
movement within Zionism. In 1914, Moshe Shertok (Sharett), Israel’s
first foreign minister and second prime minister, insisted that ‘if we cease
to look upon the Land of Israel as ours alone and if we allow a partner
into our estate—all content and meaning will be lost to our enterprise’
(Morris, 1999, p. 91). With that end in view, the prospect of transferring
the Arabs came to be seen as the ‘obvious and most logical, solution to
the Zionist’s demographic problem’ (Morris, 1999, pp. 140-1; Morris,
2001, p. 40; Smith, 2004, pp. 167-8).

In 1919, British authorities in Palestine, interviewed by the American
King-Crane Commission (Chapter 1, Section 7), indicated that the
Zionist project could never be achieved ‘except by the force of arms’
since the Arabs would resort to violence in order to stop a Jewish
state from being established in their land (Khalidi, 1971, p. 216). One
Palestinian, Pasha Dajani, summed up the Arab attitude in 1919: ‘If the
League of Nations will not listen to the appeal of the Arabs, this country
will be come a river of blood’ (Morris, 1999, p. 91). Men like Ben-Gurion
understood this as well and began preparing the Jewish community for
armed conflict and a forcible transfer of Arabs that would be easier in
wartime (Pappe, 2006b, p. 9). The Haganah (Defense) was established
in 1919 and fielded nearly 2000 men by 1921. Jabotinsky, one of its
founders, stated that intentional demographic change was a necessary
evil that was neither unprecedented nor a historical injustice (Brenner,
1984; Gorny, 1987, p. 270). In 1937, Ben-Gurion noted in his diary that,

we must first of all cast off the weakness of thought and will and preju-
dice - that [says that] this transfer is impracticable. ... Any doubt on
our part about the necessity of this transfer, any doubt we cast about
the possibility of its implementation, any hesitancy on our part about
its justice may lose [us] an historical opportunity that may not recur.
The transfer clause in my eyes is more important than all our demands
for additional land. (Morris, 2001, pp. 42-3)

Speaking before the Jewish Agency in 1938, Ben-Gurion declared, ‘I am
for compulsory transfer; I don’t see in it anything immoral.”

Forcible removal of a population from their homes and lands for the
sake of establishing a political order concerning which that popula-
tion has no say constitutes violence against civilians; hence, one of the
mechanisms of demographic change adopted by Zionist leaders was—
and continues to be—terrorism. Attempts at transfer would expectedly
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evoke outrage, resistance, and similar terrorism by Arabs against Jews.
Jabotinsky predicted this, but seeing no other alternative, he insisted
that the tit-for-tat violence was something that the Jewish community
had to endure. Since the end of Zionism is moral, he contended, so are
the means necessary to achieve it, even if this requires an ‘iron wall’
of military might to prevail against Arab opposition. In a nutshell, this
reasoning was the most simple and straightforward Zionist attempt to
show that terrorism is not only rational, but morally justifiable.

Terrorism between Arabs and Jews germinated between the world
wars, and it is idle to speculate on who initiated the violence or to
describe one side as engaging in ‘terrorism’ and the other in ‘retali-
ation.” In the broad perspective, the Zionists have been the aggressors
in the territorial conflict, but, from the outset, both sides were quick
to resort to the gun to settle differences. Rioting in Jerusalem in 1920
took the lives of five Jews and four Arabs, with scores injured, while in
the Galilee, eight Jews were killed in battle, including Yosef Trumpeldor
who acquired heroic status with his reported last words: ‘It is good to
die for our country’ (Segev, 2000, pp. 124-5). In the following year,
Jewish demonstrations in Jaffa provoked intercommunal violence that
led to the deaths of 43 Jews and 14 Arabs, while subsequent fighting
around Jewish settlements took the lives of another 47 Jews and 48
Arabs. Although a British fact-finding commission vindicated the Arab
position, Ben-Gurion spoke of the carnage as ‘the slaughter of 1921’ and
blamed Arab politicians for inciting the violence.!®

Despite British-Arab negotiations during the 1920s to defuse the
tense situation, Britain continued to allow Jewish immigration. In 1929,
increased belligerence from some Zionist factions advocating a Jewish
state spawned more violence in Jerusalem and surrounding towns. For
the first time, native Palestinian Jews were targeted, including 64 civil-
ians massacred in Hebron after local Arabs heard that the mosque of
Omar was endangered and that Arabs had been Kkilled in Jerusalem
(Morris, 1999, p. 114; Hirst, 2003, p. 191). By the end of the fighting,
a total of 133 Jews and 120 Arabs were killed (Smith, 2001, p. 130).
Although another British commission faulted Zionist demonstrations,
Weizmann was assured that Great Britain would continue to promote
Jewish immigration and land settlement. Negotiations were suspended
(Hirst, 2003, p. 1935).

By the mid-1930s, as Jewish immigration accelerated and land sales
to Jews increased, Arab tenant farmers were turned off the lands they
had worked and lived on and were forced into cities under steadily
deteriorating economic conditions. Their discontent was fertile ground
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for the revolutionary ideas of men like Sheikh Izzeddin Al-Qassam who
called for an Islamic-based resistance to the Zionist invaders and their
British protectors. Al-Qassam urged jihad (struggle) and exhorted his
followers to ‘die as martyrs’ before he and some of his companions
were killed by British forces in November 1935 (Hirst, 2003, p. 200).
His example, together with rising unemployment and reports of Jewish
efforts to stockpile weapons, led Palestinian Arabs to initiate a three-year
campaign of attacks upon Jewish settlements and a revolt against the
British forces.

The 1936-39 revolt featured a surge in the growth and development
of terrorist tactics. The fighting that took place in this period rein-
forced the vision in both camps that armed struggle was inevitable and,
among the Zionist leaders, that a separation between the two peoples
was ‘achievable only by way of transfer and expulsion’ (Morris, 1999,
p- 139). It also witnessed the first instances of indiscriminate bombing of
civilians. Though the British allowed the Haganah to arm itself legally,
Jewish underground groups were formed, notably, the Irgun Zvai Leumi
in 1937. Its ideologue, Jabotinsky, urged ‘retaliating’ against Arabs who
had targeted Jews and Jewish property and denied that there was a choice
between pursuing ‘bandits’ and punishing a hostile population. Instead,
the choice is between ‘retaliating against the hostile population or not
retaliating at all’ (Schechtman, 1961, p. 485). Underground terrorism
became increasingly sophisticated as the Irgun planted bombs in Arab
marketplaces that killed 77 Arabs in three weeks in 1937 (Smith, 2001,
p- 143), and in July 1938 massive marketplace bombs in Haifa, Jerusalem
and Jaffa killed over 100 more Arabs, with the most devastating bomb
taking the lives of 53 Arabs in Haifa (Segev, 2000, p. 386; Hirst, 2003,
p- 225). Arabs responded by bombing Jewish civilians. In 1938 alone,
292 Jews were Killed in Arab raids, while over 1600 Arabs were killed
in British and Jewish attacks, including 486 that the British identified
as civilians (Smith, 2001, p. 143). Greater force prevailed, and by 1939,
British forces had crushed the Arab revolt, disarmed the Arab fighters,
and exiled their leadership. Approximately 5000 Palestinian Arabs, 463
Jews, and 101 British were killed in the fighting during 1936-39 (Khalidi,
1971, pp. 846-9; Shaw, 1991, p. 185).

Despite defeat, the Arab recourse to arms succeeded in changing
British policy. In 1939, Britain issued the MacDonald White Paper in
which the government abandoned its intention of establishing a Jewish
State and announced restrictions on further Jewish immigration and
land sales. This reversal immediately brought the Jewish community
in Palestine into direct conflict with the British authorities as well as
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Palestinians, violence that was heightened after the World War II. In
1946 alone, Jewish terrorists killed 373 persons, 300 of whom were
Palestinian civilians (Wagner, 2003, p. 122). The single most spectac-
ular incident occurred when the Irgun bombed the British Headquar-
ters in Jerusalem’s King David Hotel, killing 91 people, the majority of
them civilian workers, including 41 Arabs and 17 Jews (Clarke, 1981,
p- 294). The mastermind of this attack, the Irgun leader Menachem
Begin, subsequently rose to the top of Britain’s most wanted list, yet
his efforts were instrumental in causing Britain to refer the problem
of Palestine to the United Nations and to announce its intention to
terminate the Mandate by May 15, 1948.

Immediately after the passage of the United Nations partition
plan in November 1947, fighting between Jews and Palestinians was
renewed, with Jewish forces being more numerous, under a unified
command, better trained, and better armed. Despite superior numbers,
the Palestinian Arabs had no unified fighting force, but only loosely
organized, ill-equipped, and rival groups waging localized battles (Hirst,
2003, pp. 258-9). Terrorism now occurred with greater frequency and on
a larger scale than ever before. On the night of April 9, 1948, members of
the Irgun and Lehi militias attacked the Palestinian village of Deir Yassin
on the road between Tel Aviv and Jerusalem, killing scores of villagers
and parading the survivors in Jerusalem while urging the Arab residents
to flee.!! Arabs retaliated with attacks upon Jewish soldiers and civilians,
but Deir Yassin and similar massacres at Tantura and Dawaymeh precip-
itated a large-scale flight of Arab villagers and townspeople from their
homes into what they felt would be safer areas (Morris, 1987, 2001). By
the time the state of Israel was declared on May 14, 1948, over 300,000
Palestinians had fled from their homes and villages for fear of a similar
fate, especially since the better armed and better organized Haganah had
crushed the Palestinian resistance. In accordance with the Haganah'’s
Plan D (Dalet), thousands more Arabs were forcibly expelled from their
homes by Israeli forces after armies from five Arab countries entered
the fray (Khalidi, 1988; Pappe, 2006a,b). Upon signing an armistice in
1949, Israel destroyed 531 Arab villages and emptied 11 urban neigh-
borhoods of their Arab inhabitants (Pappe, 2006b, p. 7). Jerusalem was
divided between the Israelis and Jordanians. No Palestinian Arab state
was created, and the approximately 750,000 Arabs—more than half the
Arab community in Palestine at the time—who had fled or been expelled
from what is now Israel, became refugees in camps established in the
West Bank, Gaza Strip, and the surrounding Arab countries.!?
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Here was strategic terrorism at its most effective; through violence,
Zionists had taken a decisive step forward in solving the demographic
problem and ensuring a Jewish majority in the newly formed Israel.
Without removing a large portion of the Arab population, there would
have been roughly equal numbers of Jews and Arabs living in the area
designated by the Partition Plan for the Jewish state (Cohen, 1982,
p- 273). After the war had ended, Menachem Begin wrote, ‘Of the about
800,000 Arabs who lived on the present territory of the State of Israel,
only some 165,000 are still there. The political and economic signific-
ance of this development can hardly be overestimated’ (Begin, 1977,
p- 164). For Chaim Weizmann, Israel’s first president, the exodus of the
Arabs was ‘a miraculous clearing of the land: the miraculous simpli-
fication of Israel’s task’ (McDonald, 1952, p. 176). The conclusion is
straightforward, yet shocking: without the use of strategic terrorism, it
is unlikely that a Jewish state with a ‘decisive Jewish majority’ would
ever have emerged in Palestine.

4. The deadly cycle of strategic terrorism

A miracle for one was a catastrophe (al-nakbah) for the other. With three-
quarters of their homeland taken, and well over half their numbers in
refugee camps, the Palestinians were initially too stunned and scattered
to mount any serious attempt at reconquest, return, or reprisal. In the
early 1950s, some refugees attempted to infiltrate across the ceasefire
lines for social and economic reasons (Morris, 1993, p. 11, pp. 29-30)
while the will to strike back led others to launch sporadic raids into what
had become Israeli territory in the early 1950s. The Israeli Government
responded to this predominately retaliatory terrorism with terrorism of
its own, following a policy that Ben-Gurion had urged in 1948:

Blowing up a house is not enough. What is necessary is cruel
and strong reactions. We need precision in time, place, and casu-
alties. If we know the family, strike mercilessly, women and chil-
dren included. Otherwise the reaction is inefficient. At the place of
action there is no need to distinguish between guilty and innocent.
(Ashmore, 1997, p. 107)

In one incident, after a Jewish mother and her two children were
killed by Palestinians in the town of Yahud in October 1953, Ben-
Gurion sent in a military unit under the command of Ariel Sharon
that unleashed an artillery barrage against the West Bank village of
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Qibya. After being cleared of resistance, Israeli soldiers demolished 45
houses and the village mosque with explosives, killing 69 villagers
(Morris, 1993, p. 246). All the victims were civilians, and three-quarters
of them were women and children. A similar massacre occurred outside
the village of Kafr Qassim in October 1956, when 47 villagers, including
15 women and 11 children, were shot dead by Israeli troops (Morris,
1993, p. 417; Hirst, 2003, pp. 312-3). These events exemplified a pattern
that successive Israeli governments have followed to the present day.!3
Benny Morris estimates that in the period 1949-56, up to 250 Israelis
were killed by Palestinian infiltrators, while as many as 5000 Palestinians
were Killed by Israel, the ‘vast majority’ of them being unarmed.'*

Palestinian resistance became more organized after the establishment
of Al-Fatah organization in 1959 under the leadership of Yassir Arafat.
Its periodical, Falastinuna, declared in its September 1964 issue: ‘Israel
says, “I am here by the sword.” We must complete the saying—“and
only by the sword shall Israel be driven out”’ (Hirst, 2003, p. 402). In
the early 1960s, many restless refugees, dreaming of a return to their
homeland, came to see armed violence by fedayeen (those who sacrifice
themselves) as the ideal for Palestinians wishing to return to their home-
land. Their resistance accelerated after Israel captured the remainder of
Palestine during 1967 war, and Palestinians realized that they could
not wait for Arab governments to solve their political problems. Fatah
came to dominate the Palestine Liberation Organization (PLO) founded
in 1964 and mounted many operations against the Israeli military in
1967-68, often from inside the occupied territories. Approximately 100
attacks were launched in 1967, a number that rose to about 2000 in
1970 (Pappe, 2004, p. 193). While Fatah had initially claimed that it
would not target Israeli civilians, especially not women and children,
this guideline was often ignored. One Fatah fighter, captured in 1968,
told an Israeli court that he had been ordered to sabotage everything he
could. Asked whether that meant the killing of children too, he replied,
‘Yes, to destroy everything, because we haven’t forgotten Deir Yassin’
(Hirst, 2003, p. 431).

Despite some successes, PLO attacks against the Israeli military proved
largely ineffective. After most of the PLO fighters were pushed out of
the West Bank in 1968, some Palestinians resorted to more sensational
terrorist tactics. These featured such events as rocket attacks against
the Israeli town of Kiryat Shimona beginning in 1969, airplane hijack-
ings by the Popular Front for the Liberation of Palestine (PFLP) in
1968-70, and, most spectacularly, taking Israeli athletes hostage during
the 1972 Munich Olympics, culminating in the deaths of 11 Israelis
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and five fedayeen in the crossfire between the Palestinians and German
police. In 1974, there were two highly publicized attempts to take Israeli
hostages and exchange them for Palestinians held in Israeli prisons.
These ‘suicide’ missions resulted in the deaths of 18 Israelis in Kiryat
Shimona (eight of them children), 20 young Israelis in Ma’alot, and the
Palestinian fedayeen.

Palestinian violence had its own strategic logic. In their minds, the
Palestinians were victims of a massive injustice and, like all other
peoples, possess rights of self-defense and self-determination in their
traditional homeland. In an imperfect world, these rights cannot be won
peacefully, and because attacks on Israel’s military are largely ineffective,
they must demonstrate that they can do enough damage by other means
so that, eventually, their demands would be addressed and their rights
secured. Terrorism, they felt, would also achieve three important inter-
mediary steps in working towards this goal. First, by demonstrating an
ability to strike against their enemies, a sense of unity and confidence
would be heightened within their own community, thereby strength-
ening the Palestinian will to resist. Second, through violence against
civilians, the Israeli sense of security would be undermined and Israeli
leaders would be forced to consider the high price of continued occupa-
tion. In 1983, Mahmoud Abbas, years before he became the first prime
minister of the Palestinian Authority, rivaled Ben-Gurion in articulating
this steely strategy of violence:

The human element is forever the most difficult problem...it consti-
tutes the Achilles heel of the Zionist project... All military operations
should target population centers to inflict the greatest magnitude of
losses on the enemy by striking its most precious possession. This
would erase what little sense of security remains from the hearts of
settlers and plant doubt in their psyches about their future.... We
have only to know the joint that aches most. (Hroub, 2000, p. 248)

Third, through spectacular violence, the Palestinians could draw
attention to their cause, neglected for over two decades by the world
community. Here, they succeeded dramatically; probably some 500
million people witnessed the events in Munich on television, and as
one Palestinian leader put it:

The sacrifices made by the Munich heroes...didn’t bring about the
liberation of any of their comrades imprisoned in Israel...but they
did obtain the operation’s other two objectives; world opinion was
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forced to take note of the Palestinian drama, and the Palestinian
people imposed their presence on an international gathering that
had sought to exclude them.!®

Though repelled by their tactics, thoughtful observers began to ask
why the Palestinians had suddenly appeared on the world stage in so
violent a manner. What are their grievances? What do they hope to
achieve? Having grabbed the spotlight, by 1974, the PLO denounced
the hijackings of radical Palestinian factions and expressed willingness
to work towards a negotiated resolution of the conflict. It was rewarded
with official recognition in many of the world’s capitals and its leader,
Arafat, addressed the UN General Assembly, declaring that he carried a
‘freedom fighter’s gun’ in one hand, and warning not to let the ‘olive
branch’ in his other fall to the ground. Despite the setbacks of the
Lebanese civil war that began in 1975 and the Israeli invasion of Lebanon
in 1982, the PLO emerged as a negotiating partner in the peace negoti-
ations that began in 1991 and led to the signing of the Oslo Accords in
1993. Just as Menachem Begin had done 14 years earlier, Arafat under-
went the miraculous metamorphosis from strategic terrorist to Nobel
Peace Prize laureate.

Yet, the Palestinians paid a heavy price for availing themselves of this
strategy. As the Israeli offensive against the PLO gained momentum,
Palestinians were gradually transformed in the Western media from
‘guerrillas’ into ‘terrorists’ (see Section 8 below), and in some quar-
ters, their cause became more difficult to defend. Some of the initial
sympathy for Palestinians diminished, while those already favoring
Zionism found new ammunition for their opposition to Palestinian
aspirations for self-determination. Moreover, to undermine the diplo-
matic gains of the PLO, Israel began to eliminate moderate Palestinians
capable of addressing a Western audience (Abou Iyad, 1981, p. 104;
Hoffman, 2002; date of access: November 12, 2006) while exiling pro-
PLO leaders from the occupied territories. Finally, as the Israeli military
continued to pursue Ben-Gurion’s policy of fighting terrorism with
terrorism, Palestinian and other Arab civilians in Jordan, Syria, and
Lebanon bore the brunt of attacks by the Israeli air force (Hirst, 2003,
chap. 7, passim). Casualties in these air raids far exceeded those of the
incursions that prompted them; after Munich, for example, between
200 and 500 people, mainly civilians, were killed by Israeli bombs (Hirst,
2003, p. 378).

In the years that followed, neither the Israeli government nor
Palestinians militants have abandoned the pattern of countering one
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act of terrorist violence with another. Yet, the balance of terror has
continued to be weighted against the Palestinians. From the emergence
of the PLO in the mid-1960s through the 1980s, the total number of
Israeli civilians who died at the hands of the Palestinians is estimated
to be 436, whereas a conservative estimate of Palestinian civilians killed
by Israelis in the period 1973-88 is well over 15,000, a ratio of approx-
imately one to thirty (Khalidi, 1989, pp. 23-8). In 1978, after 38 Israelis
were Kkilled in crossfire during a bus hijacking in central Israel, Israeli
forces invaded southern Lebanon, killing between 1500 and 2000 people
and causing more than 100,000 villagers to flee northward into Beirut.
This figure is dwarfed by the roughly 19,000 Lebanese and Palestinians
killed during Israel’s 1982 invasion of Lebanon, slightly more than 84
percent being civilians, not including the victims of the Sabra and
Shatilla massacre (see Section 8 below).!® From 1988 to 1997, 421 Israeli
civilians were killed by Palestinians while at least 1385 Palestinians in
the occupied territories were killed by Israeli security forces (all but 18 of
these were civilians). In the period from 1998 to 2006, over 1000 Israelis
lost their lives as against approximately 5000 Palestinians; in both cases,
approximately three-quarters of the fatalities were civilians. In 2006
alone, B’tselem reported that 23 Israelis were killed by Palestinians,
whereas 660 Palestinians were killed by Israeli security services, among
which were 322 that had taken no part in hostile acts, including 141
children. Israeli abuses of human rights have included the use of chil-
dren as human shields.!’

5. Structural terrorism in the occupied territories

[A] Jewish state in part [of Palestine] is not an end, but a
beginning....Establishing a [small] state...will serve as a very potent
lever in our historical efforts to redeem the whole country.

David Ben-Gurion in 1937 (Morris, 1999, p. 138)

During the 1967 war, the remainder of Palestine came under direct
control of Israel. Since then, Israel has expanded and annexed East
Jerusalem, with one of its first acts being to evict 5500 Arab inhabit-
ants of the Jewish quarter from their homes (Hirst, 2003, p. 361). In
the following years, Israel has established a ring of civilian settlements
around East Jerusalem, occupied the Gaza Strip until the summer of
2005, and maintained control over the West Bank, arguing that its pres-
ence is necessary to ensure its security in the absence of an overall
peace settlement. ‘Security’ has been largely a ruse, for successive Israeli
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governments have embarked upon a transformation of the landscape by
progressively confiscating both public and private lands for the expan-
sion of Jewish settlement throughout the area.

By 2006, at least 280 areas of Israeli settlement were spread throughout
the West Bank, including East Jerusalem, with nearly 50 percent of the
West Bank under direct control of the settlement network (see Map E).
These settlements surround every major Palestinian population center,
are often built on high ground, and are connected to each other and
to Israel via a road network spanning almost 400 kilometers. They are
situated to ensure Israeli authorities maximal surveillance and control
over movement in the territories. Home to over 400,000 Jewish settlers,
nearly half of whom surround East Jerusalem, the settlement blocs sit
astride major West Bank aquifers from which Israel draws one-third of
its water supply. While many of the settlers are ordinary Israelis taking
advantage of the Government subsidized housing, others are armed
zealots who openly advocate expulsion of the Palestinians and justify it
in religious terms (see Friedman, 1992).'® Many of the latter belong to
militant organizations, such as the Gush Emunim, Kach, Kahane Chai,
and Zo Artzenu, whose members have repeatedly engaged in terrorist
actions against the resident Palestinians.!

The establishment and maintenance of the settlement system is a
violation of the provisions of Article 49 of the Fourth Geneva Conven-
tion and numerous United Nations resolutions. The presence of settle-
ments in the midst of a hostile population has only exacerbated tensions
throughout the region and contributed to an ongoing cycle of violence.
Thus, once established, the settlements had to be protected. To do this,
Israel has subjected the Palestinian population to a vast institutional
framework featuring land expropriation, destruction of property, regu-
lation of movement, and a variety of restrictions affecting economic,
educational, and cultural development. Loss of land, buildings, and
orchards, restrictions on movement, and the stifling bureaucracy of
permission and denial have inhibited the development of Palestinian
institutions at each of these levels and impeded the Palestinians’ ability
to provide essential services to their own population. These Israeli meas-
ures constitute a subtle form of structural terrorism, for not only do
they damage the institutional fabric of Palestinian society and well-
being of its members, they are directly linked to the brutality of the
on-going occupation and have increasingly taken their toll on the lives
of Palestinian civilians.

Predictably, Palestinians protested the confiscation of land, settlement
building, increased restrictions, and steady erosion of opportunity.
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Throughoutthe 1970sand 1980s, they soughtlegal redress, demonstrated,
went on strikes, their youth threw stones at Israeli soldiers and, occa-
sionally, the more militant among them took up arms. Time and again,
their efforts to bring about change were met by refusal as Israeli forces
responded with more direct forms of violence, including house demoli-
tions, destruction of trees, curfews, nightly raids, detention without
trial, deportations, torture, shootings, and assassinations. This method
of dealing with Palestinian protests accelerated during the first Inti-
fada of 1987-93, when at least 1283 Palestinian civilians were killed
by Israeli soldiers, including 120 Palestinians in undercover operations
(Human Rights Watch, 1993, p. 1). Over 130,000 Palestinians were sent
to hospitals with injuries, more land was confiscated, over 2500 houses
demolished, and thousands of trees were uprooted. Of the Palestinians
fatally shot, 271 were 16 years of age or younger, and this age group
constituted almost 40 percent of the total number of Palestinians injured.
Of medically treated injuries to Palestinian children under 15 years
of age, 34 percent were caused by gunfire, 50 percent by beatings
from soldiers, and almost 15 percent by tear gas.?’ These patterns were
repeated throughout the second Intifada that broke out in September
2000, with much more deadly results. As many as 5000 Palestinians
were killed by Israelis during the period from September 2000 through
December 2006, and over 40,000 were hospitalized with injuries.?!
These intifadas, and the iron-fisted response with which they have
beenmet, are unintelligible apart from the structural terrorism thataccom-
panies Israel’s colonization of captured territory (Roy, 2007, p. 251).

6. Suicide terrorism

I am going to fight instead of the sleeping Arab armies who are
watching Palestinian girls fighting alone; it is an intifada until victory.
Ayat Akhras, age 18, shortly before killing herself and two Israelis in
Jerusalem market on March 29, 2002.

Having endured the violence and humiliation of occupation since 1967,
with little hope for an immediate end, Palestinian militants in the occu-
pied territories have struck back with a more deadly form of terrorism.
Drastically outclassed by superior Israeli arms, and motivated by both
strategic reasons and desires for vengeance, they have chosen to hit
whatever Israeli targets they could by the most effective means avail-
able. Since the 1970s, Palestinians who embarked upon attacks upon
the Israeli military or Israeli civilians have known that there was little
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likelihood that they would return to tell about it, that, at best, they
would be remembered as ‘martyrs’ for their homeland. In the past
ten years, young Palestinians who have spent their entire lives under
military occupation have resorted to a form of terrorism in which the
chance of survival is reduced to zero—suicide bombings.

Suicide destruction of oneself along with one’s enemies might astound
those who have never known political oppression. Yet, the strategy is
ancient. It existed in the Near East with the ancient Jewish Zealots and
Sicarii—even before that if we can believe the story of Samson and the
Philistines (Judges 17)—and in the eleventh and twentieth centuries
with the Ismaili Assassins (Pape, 2005, pp. 11-2). In 1971, the historian
Arnold Toynbee predicted that Palestinians would also resort to such
measures:

Today, the Palestinian faces the human stone wall, and it is no
wonder if, after beating his head against it in vain, he seizes a stick of
gelignite and blows up himself, the wall, and his unresponsive fellow
human beings on the far side. What else is he, or anyone of us, to
do? (Toynbee, 1971, p. 3)

Palestinians were not the first to use this technique. In the 1980s, the
use of human beings as mobile bombs was employed by the Lebanese
Shi’ite group Hezbollah in its battle against occupying forces from
the United States, France, and Israel. It has since been used by libera-
tion movements in Sri Lanka, Kashmir, Turkey, and Russia. In a detailed
study of 18 suicide terrorism campaigns and 315 attacks from 1980 to
2003, Robert Pape concluded that desires for national self-determination
and an end to military occupation were at the root of every instance of
this form of terrorism (Pape, 2005, p. 79).

Suicide bombings emerged in the Israeli-Palestinian conflict in 1994.
They first occurred after the PLO and Israeli Government signed the Oslo
Accords of 1993 and continued sporadically during the 1990s despite
the continuance of the unprecedented peace process between Israelis
and Palestinians. The underlying reasons are not difficult to discern;
the apparent progress towards peaceful relations masked developments
on the ground which pointed in the exactly the opposite direction. As
negotiations continued, Israeli consolidated its control over the territ-
ories, expanded the existing settlement network, and nearly doubled the
number of settlers in the West Bank. The Palestinian economy suffered
because of Israel’s closure policy that limited movements of goods and
people within and from the territories. Per capita GNP declined from
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$2684 in 1992 to $1896 in 1999, and the Palestinian GDP declined
18 percent even though it increased in surrounding countries. Unem-
ployment rates tripled and poverty increased; although over 100,000
Palestinians from the territories were regularly employed by Israel in
1992, that number had been cut in half by 1999. Besides uprooting
some 80,000 olive and fruit trees to permit Israeli construction, the
Israeli military also established various mechanisms of control to isolate
Palestinian ‘self-rule’ pockets from each other by means of fencing,
checkpoints, and other fortifications (see Map F).??

On February 25, 1994, a Jewish settler from Kiryat Arba, Baruch
Goldstein, massacred 29 Palestinian worshippers at the Ibrahimiyya
mosque in Hebron before losing his own life at the hands of outraged
Palestinians. His suicidal terrorism was reported to be both retaliatory
and strategic; while motivated to avenge the deaths of Jews at hands of
Arabs, Goldstein also wanted to undermine the peace process that he
and other Israeli settlers feared would lead to an Israeli withdrawal from
the territories.?® His action precipitated a wave of suicide bombings that
took the lives of scores of Israeli civilians, carried out by Palestinian mili-
tias such as the Harakat al-Muqawama al-Islamiyya (Hamas). Founded in
1988, Hamas advocates jihad as the only means of liberation from the
yoke of occupation. Initially, it confined its military action to what it
regarded as legitimate military targets in the occupied territories, but
after the Goldstein massacre and the failure of the Israeli Government to
respond to its May 1994 offer of an ‘armistice’ in which civilians would
be removed from the area of struggle (Hroub, 2000, p. 246), Hamas sent
istashaideen (those who martyr themselves for an exalted purpose) on
suicide missions against Israelis.

Like Jewish extremists, Hamas has offered a religious justification for
the violent pursuit of its maximalist ends of an Islamic state throughout
Palestine, though it has also appealed to the right of self-defense. It has
argued that since the Zionists are intent on dispossessing the Palestinians
of the remaining 22 percent of their homeland through an occupa-
tion that has generated a continuing stream of ‘downright terrorism’
(Alexander, 2002, p. 346), then, by all laws, human and divine, people
have a right to defend themselves against those who employ violence
to dispossess them of their homeland. Since appeals to justice and
the world’s conscience have been futile in stopping Israel’s aggression,
and since attacks against the Israeli military have been unable to abate
Israel’s expansionism, making Israel suffer by striking at civilian targets
is the only mechanism Palestinians have left for self-defense. Hamas
came to view the situation in Palestine in Jabotinskian terms, realizing
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that the choice is between ‘retaliating against the hostile population
or not retaliating at all,’ and arguing that the effect of striking at ‘the
most vulnerable spot in the Zionist body’ will be to exhaust Israel and
weaken both its tourism and immigration programs. As with Goldstein,
its terrorism has been retaliatory as well as strategic, for Hamas main-
tained that its specific operations are carried out to avenge massacres
and assassinations (Hroub, 2000, pp. 245-51). Recovering from an assas-
sination attempt by Israel in early June 2003, the Hamas political leader,
Abdel Aziz Rantisi, said: ‘Our people will teach the Israeli enemy tough
lessons until the Israelis stop their terror and crimes’ (Chicago Tribune,
June 12, 2003). His assassination by an Israeli missile strike in April 2004
led to renewed terror against Israelis.?*

Hamas, the Islamic Jihad, and Al-Fatah’s Al-Agsa Martyr’s Brigades,
have been at the forefront of armed resistance in the second intifada that
began after Palestinians realized that the Oslo process had only reduced
their own economic prospects while allowing Israel to consolidate its
hold on the territories. Ariel Sharon'’s visit to the Jerusalem mosques on
September 28, 2000, accompanied by 1000 Israeli police—the same sort
of incident that sparked the violence of 1929 (Beinin, 2003, p. 22)—was
the spark that set off a round of terrorism by both sides that eclipsed
any previous level of violence seen during the previous 33 years of occu-
pation. During the next two days, as Palestinians protested Sharon’s
visit, Israeli police and army Kkilled 15 Palestinians, including four chil-
dren, whereas one Israeli had been Kkilled. By the end of the first three
weeks, over 80 Palestinians and eight Israelis were dead, and an Israeli
journalist reported in Ma‘ariv, an Israeli newspaper, that the IDF had
fired a million bullets in the occupied territories (September 6-13, 2002).

Strategic and retaliatory motivations were combined in this second
intifada. If the leadership of the principal militant groups used terrorism
as a strategy, their willing operatives have often been those who, out of
outrage and despair, have sought vengeance against their oppressors (see
El Sarraj, 2002, and the articles by Amira Hass, ‘Driven by Vengeance
and a Desire to Defend the Homeland,” Ha’aretz, July 17, 2002; Stephen
Franklin, ‘Jerusalem Bomber Identified,” Chicago Tribune, January 31,
2002; and Greg Myre, ‘A Young Man Radicalized by His Months in
Jail,” The New York Times, May 30, 2003). Young Palestinians, having
lived under military occupation their entire lives, watching increasing
numbers of their friends and relatives fall victim to Israeli soldiers, and
finding little hope for improvement in their situation, began volun-
teering for suicide missions. As the violence swung into high gear,
young women joined the ranks the martyrs, including Ayat Akhras, who
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heaped scorn upon ‘sleeping Arab armies’ in a farewell video. Before
her, Wafa Idris, a volunteer medic at clashes between Palestinians and
Israelis, killed herself and an Israeli. ‘She is the first, but not the last,’
said a middle-school teacher who knew her. ‘You shouldn’t think we
don’t love life and don’t want to live. We do this only because it is the
last thing we can do.” A student of psychology at the Islamic University
in Gaza put it this way:

Israelis play a major role in inducing the boys to choose a martyr’s
death. The arbitrary killing that we've experienced during the Intifada
has caused every young person to say, ‘If in any case I am destined
to die, why shouldn’t I die with dignity?’ (Ha’aretz, July 17, 2002)

Suicide operations have not been confined to youth. On November 23,
2006, Fatma Omar An-Najar, a 64-year-old grandmother, blew herself
up in a revenge suicide attack—the oldest of the 100 suicide bombers
in the last six years—against Israeli forces sweeping the Jebaliya refugee
camp. The Associated Press quoted her daughter as saying that the
Israelis ‘destroyed her house, they killed her grandson — my son. Another
grandson is in a wheelchair with an amputated leg’ (‘Grandmother
Blows Herself Up in Gaza,” aolnews.com, November 24, 2006).

Some in the Western media attempted to explain the outbreak of
violence by citing religious hatred and a fanatical desire on the part
of Palestinian militants to ‘destroy Israel,” but more astute observers
have cited the underlying causes as being the expansion of the settle-
ment network—as claimed in the Mitchell Report of May 2001—and
the failure of the Oslo peace process to end the Israeli occupation
(Pape, 2005, p. 48). From 1994 to 20035, there were more than 120
Palestinian suicide attacks directed against Israeli targets in Israel or
the occupied territories, yet during this time, Palestinians launched no
terrorist attacks against Americans, Europeans, Christians, or Jews living
outside Palestine. ‘The pattern of the suicide attacks over the past decade
suggests that the Palestinian terrorists are concentrating their fire against
the state that is actually occupying the territory they view as their home-
land’ (Pape, 2005, p. 51).

Facing a greater proportion of armed Palestinians in this second inti-
fada, Israel responded with more firepower than ever before, including
the use of tanks, fighter jets, and attack helicopters. Prime Minister
Sharon’s directive to eliminate the ‘terrorist infrastructure’ involved
the Israeli military more deeply in a war on civilians and, once again,
attacks against children, a prominent feature of the first intifada, were
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renewed (see Note 20). ‘The moment the IDF sends tanks into a
densely-crowded refugee camp it puts all the inhabitants at risk’ wrote
the Israeli journalist, Gideon Levy. ‘Thus, anyone who decides to send
tanks into Jabalya is making a decision to Kkill civilians’ (“Terrorism By
Any Other Name,” Ha’aretz, March 9, 2003).

Sharon’s government justified its response by claiming that Israel has
a right to defend its citizens from physical harm, and the Palestinians
pose a terrorist threat to all Israeli citizens. The only effective means of
ending this threat, it argued, is through a massive military crackdown in
the form of checkpoints, curfews, house-to-house searches, detentions,
interrogations, house demolitions, and targeted Kkillings. This line of
reasoning has its Israeli dissenters, even from within the Israeli military
(see the Ha’aretz supplement of September 14, 2001). In 2002, the Israeli
Defense Minister Eliezar admitted at the end of the IDF offensive in
late April 2002, that ‘it is impossible to eradicate the terrorist infrastruc-
ture’ and that ‘military actions kindle the frustration, hatred and despair
and are the incubators for the terror to come’ (Zunes, 2003, p. 149).
In a front page article in Israel’s leading newspaper, Yediot Achronot,
Israeli journalist Alex Fishman, commenting on the November 23, 2002
assassination of Mahmud Abu Hamoud, a Hamas leader, wrote that
there had existed an agreement between Hamas and the Palestinian
Authority that ‘Hamas was to avoid in the near future’ suicide bomb-
ings in Israel. Fishman wrote that “‘Whoever decided upon the liquida-
tion of Abu Hamoud knew in advance that the agreement with Hamas
would be shattered. The subject was extensively discussed both by
Israel’s military echelon and its political one’ (‘A Dangerous Liquid-
ation,” Yediot Achronot, November 25, 2001). As Fishman predicted,
Hamas struck back less than a week later with suicide bombings in
Jerusalem and Haifa that killed 25 Israelis. The effect of this cycle of
violence heightened tensions and weakened the constituency in Israel
and the U.S. favoring peace negotiations (Bleier, 2003; date of access:
November 12, 2006).

Palestinian outrage over the Israeli assault led to widespread support
of attacks against Israel. One 2002 poll found that the 65 percent of
Palestinians in the occupied territories who favored suicide operations
at the time cited as a main reason Israeli military incursions (Pape, 2005,
p- 50). While the frequency of these suicide operations was something
new, the violence conformed to the established pattern. For over three-
quarters of a century, incident after incident in the Israeli-Palestinian
conflict has shown that terrorism has succeeded in intensifying the
propensity for violence on all sides, with ever more deadly results
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from the Israeli point of view. In the first intifada, there were 11 dead
Palestinians for every dead Israeli, while during the second, the ratio
was closer to four to one. One Palestinian, whose house was destroyed
in Ramallah after Israeli soldiers blew up the building next door, reacted
in this way: ‘This just stirs up hatred. Now I want to blow myself up
along with them [the Israelis]. Where can I go? The grave of the martyr
is better for me’ (Chicago Tribune, December 3, 2003).

Palestinian suicide terrorism is no different from similar suicide
terrorist campaigns of the past 25 years. The underlying cause is
not radical Islam, a hatred of Western values, or rabid anti-Semitism,
as reported in numerous writings (e.g., Netanyahu, 1986, 2001;
Dershowitz, 2003; Frum & Perle, 2003), but a combination of senti-
ments, ranging from the understandable desire to throw off the yoke
of foreign military occupation to the more deadly emotions of despair,
outrage, and vengance.?®

7. The use and abuse of ‘terrorism’

The depiction of terrorism and the venomous rhetoric of ‘terror’ cannot
be ignored in any informed discussion of contemporary terrorism.
Attempts to understand, evaluate, and craft a proper response to
terrorism must come to grips with the fact that labeling someone
a ‘terrorist’ is itself, more often than not, a political act in its own
right. As a consequence, the words ‘terror,” ‘terrorism,” and ‘terrorist’
have become important weapons for molding thought and stimulating
consent, weapons whose reach extends from the propaganda arsenals of
government agencies and associated ‘think tanks’ through the popular
media into political discussion, scholarly publications, classrooms, and,
thereby, into the private thoughts of nearly everyone.

To appreciate the impact of this rhetoric, one must recognize two
salient facts that underlie the political employment of the terms
‘terrorist’ and ‘terrorism.’ The first fact is that these words have acquired
an intensely negative connotation in contemporary discourse. Terrorism
is perceived as breaking the rules of legitimate political violence by
refusing to respect the distinction between belligerents and civilians on
the one hand, and, on the other, by using methods that should not be
employed, for example, hijacking commercial airliners or killing host-
ages. As such, terrorism and its agents have come to be viewed as morally
reprehensible.?

The second fact is that the terms are used as though they have an
indexical, egocentric, or perspectival character, essentially dependent
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upon a speaker’s point of view, much like the words ‘stranger,’
‘foreigner,’ or ‘enemy.’ Obviously, no one is an enemy as such, but only
an enemy to someone or other, so that when I use ‘the enemy’ I am
inevitably talking about my enemy or our enemy. Similarly, when we
hear people speaking of ‘terrorism,” in actual practice they are talking
about violence directed against ‘themselves,” or, in first-person terms,
against ‘us.” No one has a monopoly here, and neither the American
media nor the U.S. Government is unique in its speaker-oriented bias.
Other countries, including Israel, Great Britain, Russia, India, and Egypt,
routinely do the same, and so might any state in describing militant
insurgents opposed to its policies, for example, the Nazis in describing
resistance fighters in the Warsaw ghetto (Herman & O’Sullivan, 1989,
p- 261). For this reason, the common observation that one man'’s
terrorist is another’s freedom fighter is not off the mark, especially since
it allows that a person can be both.?”

The two facts together explain why there is a manifest inconsistency
in ascriptions of terrorism. Because of the negative connotation, no one
wants to be accused of terrorism, and because of the indexical character,
it is nearly incoherent to describe one’s own actions, or those of your
allies, as ‘terrorist.” Thus, people who are labeled ‘terrorist’ are not all and
only those who commit politically motivated violence against civilians;
instead, the label is ascribed selectively to fit the perspective of the
speaker and audience. To illustrate, it is unquestioned in the mainstream
Western media that those who flew hijacked planes into the World Trade
Center towers, or young Palestinians who have turned themselves into
suicide bombers, are engaged in terrorist activity. But many actions that
would qualify as terrorist under most definitions—certainly under the
standard definition—are not described as such, nor are their perpetrators
referred to as ‘terrorists.” Some of these were committed by sub-national
groups, for example,

e massacres of Bosnian civilians in the mid-1990s;

e assaults upon villagers by death squads in Guatemala, Nicaragua, and
El Salvador during the 1980s;

e the massacre of over 2000 Palestinian civilians by the Israeli-
supported members of Lebanese militias in the Sabra and Shatilla
refugee camps in Beirut in 1982;

e attacks upon Palestinian civilians by Jewish settlers in the West Bank
from the early 1980s to the present.
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If we broaden our scope and examine some of the overt actions
committed by states, then there are numerous examples that are not
usually labeled as ‘terrorist’ though they qualify as such under those
definitions that allow for state terrorism. These include,

e bombing by American and British forces in Iraq 2003-4 featuring the
use of cluster bombs and phosphorus bombs;?®

e the destruction of Grozny by Russian forces during the Chechnya
war in 1999;

e the U.S. invasion of Panama in 1990;

e the U.S. bombing of Tripoli, Libya in April 1986;

o the Israeli aerial and land bombardment of Beirut in the summer of
1982;

e the Syrian army’s attack on the city of Hama in the spring of 1982;

e the Iraqi and Iranian missile attacks on each other’s cities in the
mid-1980s;

¢ the Indonesian invasion and occupation of East Timor, 1975-98.2°

These terrorist actions pale in comparison to more large-scale
campaigns such as,

e the U.S. bombing of North Vietham and Cambodia during the
Vietnam war;

e the Allied bombing of German and Japanese cities near the end of
WWII; for example, from March to August 1945, nearly 800,000
Japanese civilians were killed in U.S. air raids against Japan’s 62
largest cities, and about 85,000 of these died on March 9, 1945 on
the first day of the bombing in Tokyo,

e the Nazi mass murders of civilian populations during World War II.

If we consider the provisions of jus in bello as set forth in relevant
Hague and Geneva Conventions as a part of international law, then
governments have repeatedly used—in the words of the FBI definition—
‘force or violence’ unlawfully ‘to intimidate or coerce a government, [a]
civilian population, or [a] segment thereof,’ in order to achieve ‘political
or social objectives.’3°

At the opposite extreme, some actions are routinely labeled ‘terrorist’
that do not qualify as terrorist under the standard definition nor
under the definitions championed by U.S. governmental agencies. For
example, the U.S. media is replete with references to ‘terrorist’ actions by
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Lebanese and Palestinians against Israeli soldiers in occupied territory,
targets that do not qualify as civilians or noncombatants under any
acceptable definition. Apart from the State Department’s unusually strict
definition of ‘noncombatant’ (see Note 2), the same can be said for
actions directed against the U.S. military, say, the bombing of the USS
Cole in Yemen in October 2000, or the bombing of the U.S. Marine
barracks in Beirut in October 1983.3!

The inconsistencies are striking, perhaps understandable in light of
the two mentioned facts about the contemporary rhetoric of ‘terror,’
yet, ultimately, unjustifiable. Unlike the term ‘enemy,” nothing in the
semantics of ‘terrorism’ warrants the egocentric usage. The standard
English language dictionaries and encyclopedias indicate that the term
depicts a mode of violence independently of identifying its agents.
But even if we acknowledge that the term has evolved semantically
to encompass a perspectival usage, that alone would afford no basis
for moral claims about terrorism, for instance, that it is an unjust or
immoral use of violence. Just as there is no automatic moral taint to
being an enemy—many good people have been enemies to someone or
other—so too, if a terrorist act is wrongful, it is not because it is polit-
ically motivated violence directed at us. If an action is morally wrong,
it is because it possesses some universalizable morally relevant charac-
teristic, say, that it is violence directed at civilians, or against innocent
people, or that it uses improper means, or that it is politically motiv-
ated violence, or—from a pacifist perspective—that it is violence. For
the purposes of making a moral claim, the egocentric character of the
term ‘terrorism’ is irrelevant. Finally, it goes almost without saying that
the mere negative connotation of a term is no grounds for moral oppro-
brium towards whatever or whomever it applies to. The terms ‘enemy,’
‘stranger,” ‘foreigner’ all harbor a degree of negativity, but they apply
to everyone, saint and sinner alike. These subtleties of indexical usage
and moral relevance are lost upon the general public, but not upon the
numerous ‘terrorism experts’ whose job it is to denigrate those opposed
to American, Israeli, and European policies in the Islamic world. As a
consequence, the two features of the contemporary rhetoric of ‘terror,’
its pejorative overtones and its egocentric orientation, serve to distort
the popular conception of who is and who is not carrying out wrongful
actions in the world.

What’s worse, the distortion is deliberate, not an innocent or acci-
dental byproduct of linguistic usage. The rhetoric of ‘terror’ serves polit-
ical ends as the labels ‘terrorism’ and ‘terrorist’ are used selectively
by governments, their associated media, and propaganda agencies to
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describe those who forcefully oppose certain governmental policies.
Because of their negative connotations, these labels automatically
discredit any individuals or groups to whom they are affixed, placing
them outside the norms of acceptable social and political behavior, and
portraying them as ‘evil’ people that cannot be reasoned with. As a
consequence, the rhetoric of ‘terror’ effectively dehumanizes any indi-
viduals or groups described as ‘terrorist,” and thereby,

e crases any incentive an audience might have to understand the
point of view of the ‘terrorists’ so that questions about the nature
and origins of their grievances and the possible legitimacy of their
demands will not even be raised;

o deflects attention away from one’s own policies that might have
contributed to the grievances of the ‘terrorists’;
repudiates any calls to negotiate with ‘terrorists’;
paves the way for the use of force and violence in dealing with ‘terror-
ists,” specifically, by making it easier for a government to exploit the
fears of its citizens and stifle any objections to the manner in which
it responds to terrorist violence;

e obliterates the distinction between national liberation movements
and fringe fanatics (whose recourse to violence is either unrelated to
a legitimate grievance or a manifestly ineffective or disproportional
response to an alleged offense).

The general strategy is nothing new; it is part and parcel of the
war of ideas and language that accompanies overt hostilities. The term
‘terrorism’ is simply the current vogue for discrediting one’s opponents
and paving the way for violent action against them, before the risky
business of inquiry into their complaints can even begin. If individuals
and groups are portrayed as evil, irrational, barbaric, and beyond the
pale of negotiation and compromise, then asking why they resort to
terrorism is viewed as pointless, needlessly accommodating, or, at best,
mere pathological curiosity.??

Rhetoric of this magnitude is bound to produce results in a context of
political turmoil, especially among agitated people looking for solutions.
The language of ‘terror’ fosters shortsighted belligerence among those
oblivious to its propagandistic employment, while increasing the resent-
ment of those who are so labeled. Far from contributing to a peaceful
resolution of conflict, it prepares both types of person for more viol-
ence. Moreover, by so effectively erasing any incentive to understand the
motives behind terrorist violence or to critically examine governmental
policies, the rhetoric serves to silence meaningful political debate. Those
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normally inclined to ask ‘why?’ are fearful of being labeled ‘soft’ on
terrorism, while the more militant use the ‘terrorist’ label to deface the
distinction between critical examination and appeasement. Obviously,
to point out the causes and objectives of particular terrorist actions is to
imply nothing about their legitimacy—that is an independent matter—
nor is it a capitulation to terrorist demands. To ignore these causes and
objectives is to seriously undermine attempts to deal intelligently with
terrorism, since it leaves untouched the factors motivating recourse to
this type of violence.

More dramatically, for these reasons the rhetoric of ‘terror’ actually
increases terrorism in at least four distinct ways. First, it magnifies the
effect of terrorist actions by heightening the fear among the target
population. If we demonize the terrorists, if we portray them as arbit-
rary irrational beings devoid of a moral sense and beyond all norms,
we amplify the fear and alarm among civilians generated by terrorist
incidents, regardless if this forms part of the political objectives of the
perpetrators.

Second, those who succumb to the rhetoric contribute to the cycle
of revenge and retaliation by endorsing violent actions of their own
government, not only against those who commit terrorist actions, but
also against those populations from whose ranks the terrorists emerge,
for the simple reason that terrorists are frequently themselves civilians,
living amid other civilians not so engaged. This policy, explicit in the
thinking of Ben Gurion and Jabotinsky, was echoed in repeated remarks
by U.S. President George W. Bush when he declared that we ‘will make
no distinction between terrorists and those who harbor them’ (‘A Nation
Challenged,” The New York Times, October 8, 2001). The consequence
has been an increase in politically motivated violence against civilian
targets—‘terrorism’ under any other name—under the rubric of ‘retali-
ation’ or ‘counter-terrorism.’33

Third, short of genocide, a violent response is likely to stiffen the
resolve of those from whose ranks terrorists have emerged, leading them
to regard their foes as people who cannot be reasoned with, as people
who, because they avail themselves so readily of the rhetoric of ‘terror,’
know only the language of force. As long as they perceive themselves to
be victims of intolerable injustices and view their oppressors as unwilling
to arrive at an acceptable compromise, they are likely to answer violence
with more violence. The latter can be either strategic, if directed against
civilians to achieve some political objective, but, with the oppression
unabated, it increasingly becomes the retaliatory violence of despair and
revenge.
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Fourth, and most insidiously, those who employ the rhetoric of
‘terror’ for their own political ends, are encouraging actions that they
understand will generate or sustain further violence directed against
civilians. Inasmuch as their verbal behavior is intended to secure polit-
ical objectives through these means, then it is an instance of terrorism
just as much as any direct order to carry out a bombing of civilian
targets. In both cases, there is purposeful verbal action aimed at bringing
about a particular result through violence against civilians. Here, as the
rhetoric of ‘terror’ prepares public opinion to accept actions against
civilians through a steady process of demonization, it has itself become
a deadly weapon, with powerful psychological effects, designed to make
it easier for governments to carry out their own terrorism. Thus, what
is not often understood is that the rhetoric of ‘terror’ not only serves
to increase the amount of terrorism in the world, it is one of the means
whereby states carry out their terrorism. As such, the rhetoric is itself
part of the problem of terrorism.

In his novel, 1984, George Orwell described doublethink as ‘the power
of holding two contradictory beliefs in one’s mind simultaneously,
and accepting both of them,” and he portrayed it as a device for
destroying the capacity for independent critical thinking. Something
like doublethink is occurring as the result of the rhetoric of terror.
In condemning terrorism, well-meaning people think of it as some-
thing bad and to be eliminated at all costs, yet, in urging retaliation
under the guise of ‘counterterrorism,” they are insouciant about the
massive destruction this might entail. In sanctioning the use of military
force against terrorism, regardless of its impact upon civilian popula-
tions (see Note 33), people advocate the very thing they condemn—and
this is closer to doublethink that we should ever wish to be.

My point is not to sweep the problem of politically motivated violence
against civilians under the rug by denying the existence of this contro-
versial mode of violence. It is all too real a problem. Rather, the point
is that there is little hope of progress in solving this problem without
examining the causes from which it springs, and the extent to which
the rhetoric of ‘terror’ impedes rather than illuminates this examination
is itself part of the problem.

8. The reign of ‘terror’ in the Israeli-Palestinian conflict

I have already observed that one price Palestinians paid for their recourse
to terrorism was in terms of the violent reprisals by the Israeli military
upon their communities. A second price has been their demonization
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in the mainstream Western press. In the late 1960s, Palestinian milit-
ants, working within groups like Al-Fatah, were described in the inter-
national press as ‘guerrillas,” ‘commandos,” and ‘fedayeen.” It was not
until after the September 1970 civil war in Jordan when the Palestinian
resistance turned towards more desperate measures such as the highly
publicized hostage takings in the early 1970s, that the Israeli designa-
tions of Palestinian fighters as ‘murderers,” ‘saboteurs,” and ‘terrorists’
became more commonplace. Too often, the Palestinians’ complaints
were lost in the sensationalism of the deed, and in the minds of many,
disgust with the means outpaced sympathy with the plight of Palestinian
refugees and trumped the patience needed to understand core griev-
ances. As the 1970s wore on, and various leftwing groups in Europe
and elsewhere made headlines with similar sorts of violence, the ‘terror-
ists’ came to be viewed as a new species of barbarians whose will-
ingness to hijack airplanes, take hostages, and especially, carry their
struggle into foreign lands, placed them outside the bounds of civilized
behavior.

Israeli leaders realized that the rhetoric of ‘terror’ had now become
a preeminent propaganda device, one that could be used not only to
discredit their opponents, but also to obfuscate and to deflect atten-
tion away from their own controversial policies.>* A prime example
is a widely circulated book edited by Benjamin Netanyahu entitled,
Terrorism: How the West Can Win published in 1986, featured in Time
Magazine shortly thereafter, and often used as a text in courses in
American universities during the late 1980s and 1990s. While the book
offered the standard definition of ‘terrorism,” the editor and the contrib-
utors used the ‘doublethink’ strategy by applying the term selectively
and echoing the arguments of Ben-Gurion and Jabotinsky that the only
way to combat terrorism is to ‘to weaken and destroy the terrorist’s
ability to consistently launch attacks,” even at the ‘risk of civilian
casualties’ (pp. 202-5). Very little was said about the possible causes
of terrorist violence beyond vague allusions to Islam’s confrontation
with modernity (p. 82), or passages of this caliber from Netanyahu's
own pen:

The root cause of terrorism lies not in grievances but in a disposi-
tion toward unbridled violence. This can be traced to a worldview
that asserts that certain ideological and religious goals justify, indeed
demand, the shedding of all moral inhibitions. In this context, the
observation that the root cause of terrorism is terrorists is more than
a tautology. (p. 204)
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The scholar can pass off comments like these as pure propaganda—
if not a brand of psychological lunacy—but it is significant that
Netanyahu’s book reached a large audience, especially since its
contributors included not only academics and journalists but important
policymakers as well. Netanyahu himself went on to become the
Israeli Prime Minister, and among the American contributors were the
Secretary of State George Schultz, UN Ambassador Jeanne Kirkpatrick,
and Senators Daniel Moynihan and Alan Cranston, each of whom voiced
sentiments similar to those of Netanyahu. The upshot was that powerful
people perpetuated the image of a terrorist as a carrier of ‘oppression and
enslavement,” having ‘no moral sense,” ‘a perfect nihilist’ (pp. 29-30),
and whose elimination is the only rational means for the West
to ‘win.’

Netanyahu’s book—Ilike numerous others, including Netanyahu
(2001), Frum and Perle (2003), and Dershowitz (2003)—conceals
an unspoken agenda (as pointed out by Beinin, 2003). By classi-
fying Palestinian resistance to Israeli policies as ‘terrorism,” and by
portraying ‘terrorists’ as some sort of monsters unworthy of moral
dialogue, the intent was to shift political focus away from the designs,
policies, and actions of the Israeli Government in the occupied territ-
ories, for example, its land confiscations, settlement building, human
rights abuses, and blatant violations of Security Council resolutions,
towards the more sensational reactions by the Palestinians. Its strategy
manifests this logic: to commit a crime, demonize your victims.?

The most devastating uses of ‘terrorism’ in the Israeli-Palestinian
conflict have been to justify horrific actions against Palestinian refugees.
In September 1982, for example, after the evacuation of PLO fighters
from Beirut, Israeli officials contended that some ‘2000 terrorists’
remained in the refugee camps Sabra and Shatilla in southern Beirut,
a claim repeatedly echoed in the Israeli and American press. On
September 15, the Israeli Defense Minister, Ariel Sharon, authorized
entry of what were presumed to be members of various Lebanese militias
into the camps that were then sealed off by Israeli tanks. The only resist-
ance they encountered came from a few lightly armed boys. For the next
38 hours, aided by Israeli flares at night, the militiamen raped, tortured,
mutilated, and massacred as many as 3000 civilians under the eye of
IDF personnel (Kapeliouk, 1982, pp. 93-4; Hirst, 2003, pp. 553-60). An
International Commission of Inquiry under the chairmanship of Sean
MacBride found that Israeli authorities were involved in the massacre
(Cattan, 2000, p. 180). Though Sharon was subsequently removed as
Defence Minister because of ‘indirect responsibility’ for the massacre,



Kapitan 163

four years later he was permitted to carry his chutzpah to remark-
able heights in an op-ed piece entitled ‘It’s Past Time to Crush the
Terrorist Monster’ (The New York Times, September 20, 1986) in which he
called upon Western countries and Israel to stage a coordinated ‘war on
terrorism’ through pre-emptive strikes on ‘terrorist bases’ and sanctions
against the state supporters of terrorism.3

As Prime Minister of Israel, 20 years after the events in Lebanon,
Sharon was able to act on his ambitions once again, refusing to nego-
tiate with the Palestinian leadership, intensifying settlement building in
the West Bank, and adopting an iron fist approach to Palestinian resist-
ance. After the on-going battles of the Al-Agsa Intifada led to a rash of
suicide bombings in Israel in March 2002, Sharon sent troops, tanks, and
helicopter gunships into the Palestinian-controlled areas of the West
Bank, vowing to destroy the Palestinian ‘terrorist infrastructure.” The
most brutal incident of the campaign occurred at the Jenin refugee camp,
home to 14,000 residents and containing some 160 armed militants
from the Islamic Jihad, Hamas, and Al Agsa Martyr’s Brigades groups.
From April 4 to 13, the Israeli military besieged the camp, meeting
fierce resistance at the outset. In the early morning hours of April 6,
helicopters fired missiles into the camp, often striking civilian homes
where no Palestinian fighters were present. The missile fire caught many
sleeping civilians by surprise, and in the subsequent chaos, the army
was able to move closer to the center the fighting had ended, resulting
in a total leveling of Hawashin neighborhood down to the last house.
According to Human Rights Watch the ‘extensive, systematic, and delib-
erate leveling of the entire district was clearly disproportionate to any
military objective that Israel aimed to achieve.’”?”

That the Israeli government could so easily succeed in convincing
people that Israel was eliminating the ‘terrorist infrastructure’ of the
Palestinians—rather than a good deal of the institutional structure
of Palestinian society—illustrates how the rhetoric of ‘terror’ is a causal
factor in generating even more terrorism. Pro-Israeli articles immedi-
ately appeared in major Israeli and American publications explicitly
justifying the deaths of Palestinian civilians.®® On one side, the bulk
of the Israeli public and the American Congress were led to endorse
the actions of the Israeli military. For example, when Amnesty Inter-
national (AI) pointed out that the Israeli army violated human rights
and international law in its crackdown in the West Bank, the House of
Representatives rejected Al’s findings by a vote of 352-21, declaring that
‘Israeli military operations are an effort to defend itself...and are aimed
only at dismantling the terrorist infrastructure in the Palestinian areas.’
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The Senate echoed this sentiment in a 94-2 vote, referring to the Israeli
assault as ‘necessary steps to provide security to its people.” And after
the attack on the Jenin refugee camp during which Israel fired missiles
into houses where no fighters were present, used Palestinian civilians as
shields, and leveled entire residential districts with armored bulldozers,
President George W. Bush was able to speak of Israel’s Prime Minister,
Ariel Sharon, as a ‘man of peace’ without being laughed off the editorial
pages of the country’s newspapers, and prominent senators could urge
the country to ‘stand with Israel against Arab tyranny and terror.” On
the other side, the flames of outrage and revenge were fanned, once
again, among Palestinians and their sympathizers, and a rash of suicide
bombings took the lives of scores of Israeli civilians in the aftermath.
Once again, the skewed portrayal of cause and effect cleared the road
for continued violence against noncombatants on both sides, hence, to
more terrorism, not less.

The attack on the Jenin refugee camp, like that on Sabra and Shatilla
20 years earlier, are two examples of how the rhetoric of ‘terror’ has
made it easier for the world to accept Israeli violence. The overwhelming
impression conveyed is that Israel is reacting to Palestinian aggression
and attempts to destroy the Jewish state. Little is said or understood
about the historical origins of Palestinian grievances, about Palestinian
support for peace talks and a two-state solution, or even about the fact
that Israeli forces are occupying Palestinian territory. Lost in the media
sensationalism over terrorist incidents is the subtle fact that successive
Israeli governments, through a dual campaign of media manipula-
tion and continual provocation, successfully perpetuated the image of
Palestinians as violent rejectionists and paved the way for their own
brand of state terrorism. In so doing, they have employed the rhetoric
of ‘terror’ as an instrument of terror.

9. Can terrorism be justified?

In the current climate of opinion, attempts to justify terrorist actions
on moral grounds are likely to be met with expressions of incredu-
lity, at both the scholarly and the popular level. Robespierre’s ominous
‘virtue without terror is powerless’ lost whatever credibility it might
have appeared to have long ago, at least as a moral maxim. It is more
common to hear sweeping denunciations of terrorism on the grounds
that it is a brutal violation of the human rights, fails to treat people as
‘moral persons’ (Khatchadourian, 1998), does not differ from murder
(French, 2003), indiscriminately attacks the innocent (Walzer, 1988,
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p- 238), targets those who are innocent of the grievances from which
it stems (Primoratz, 2004a, p. 21; Jaggar, 2005, p. 212), or, simply, is a
violatio